DEADWOOD HISTORIC PRESERVATION COMMISSION
Wednesday, February 12, 2014 ~ 5:00 p.m.

City Hall, 108 Sherman Street, Deadwood, South Dakota

1. Call meeting to Order
2. Approval of Minutes
a. Approval of Minutes from January 29, 2014
3. Voucher Approval
4. Old or General Business
a. Roger Brooks Assessment and Art of Branding Workshops — Feb. 13 & 14
b. Mayor’s State of the City Address — Feb. 20 at 5:30 PM
c. Resolution to Exchange City Land with Private Owner
d. Case #14001 — Optima, LLC — 366 Main St — Demolition or Move
e. Case #14002 — Optima, LLC — 370 Main St — Move
5. New Matters before the Deadwood Historic District Commission
6. New Matters before the Deadwood Historic Preservation Commission
a. Case #14004 — 15 Denver - Erin Little & David Folger
b. Special Needs Siding and Window Programs — 15 Denver — Erin Little & David Folger
7. Revolving Loan Fund/Retaining Wall Program Update
a. Retaining Wall Applications
b. Revolving loan Program/Disbursements
e 378 Williams — Ferd Balkenhol
e 15 Madison — Gary & Dee Hurdt
e 25 Denver — Felice Marks
e 55 Taylor — Tim Coomes
e 15 Denver — Erin Little & David Folger
¢. Retaining Wall Program/Disbursements
8. Items from Citizens not on agenda (ltems considered but no action will be taken at this time.)
9. Staff Report (Items considered but no action will be taken at this time.)
10. Committee Reports (Jtems will be considered but no action will be taken at this time.)
11. Other business
12. Adjournment

*All Applications MUST arrive at the City of Deadwood Historic Preservation Office by 5:00 p.m. MST
on the I* or 3° Wednesday of every month in order to be considered at the next Historic
Preservation Commission Meeting.

02/07/14 4:09 PM
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DEADWOOD HISTORIC PRESERVATION COMMISSION
Wednesday, January 29, 2014 ~ 5:00 p.m.

City Hall, 108 Sherman Street, Deadwood, South Dakota

1. Call meeting to Order
2. Approval of Minutes
a. Approval of Minutes from January 8, 2014
3. Voucher Approval
4. Old or General Business
a. Cemetery Headstones
i. #14001 — Hoffmann, Albert E — DOD 7/25/1928
ii. #14002 — Brown, James E — DOD 9/22/1943

b. Outside of Deadwood Grant Program recommendations

i. Black Hills Historic Preservation Trust ........... Meeker Ranch .....ccovviveevvennnnnnnnnnnn, Custer
ii. Black Hills Mining Museum .....cccccseesssssssssninns Archival Development........cccceveeeneens Lead
i, City oF BUffalo GaP wsssssemmsamansminmssemsinsse Community Center .........ccuu... Buffalo Gap
iv. Fall River County Historical Society ............... Pioneer MUSBUM e Hot Springs
V. United Chiurch of CHisE . s sossanmsmsessens Exterior Rehabilitation.......... Belle Fourche
vi. Meeting the Need ........ccuceiiiiimmniiiiiirnnniennns Window repairs.......cceeeissiinennnnns Keystone
VL. NeghDOrWOKS ; cosuiscsemmsanmmnsanssmommsis Straet Flags s sns o Lead
viii. Newell Museum .........cceeemmnnnnsnnissnninnnnenennnn Church Museum .......ccuvvvunninininnnn, Newell
ix. Northern Hills Ranger District........ccoviiireinnes Hardy Guard Station............... O'Neill Pass
%. SDBHS FoUundation . s mnessos Archival Development.......ccoeeeereennns Pierre
xi. Tomahawk Lake Country Club........cccvvuneennns Fairway Preservation ............... Deadwood
¥l Verendrye MUSEUI wevessnesessnsssensasnssesrmssannis Railroad Depot Project............... Ft. Pierre
xiii. Yankton County Historical Society................. Mead Building ......cceuueiiirernnnnennnns Yankton

5. New Matters before the Deadwood Historic District Commission

6. New Matters before the Deadwood Historic Preservation Commission
a. Case #14001 - 366 Main St - Optima LLC
b. Case #14002 — 370 Main St — Optima LLC

c. Case #14003 — 874 Main St - Dale Berg
Continued on Next Page
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7. Revolving Loan Fund/Retaining Wall Program Update
a. Retaining Wall Applications
i. 4 Sampson St — Verna Sandidge
b. Revolving loan Program/Disbursements
i. 17 Fillmore — Kevin Bloom
ii. 91 Forest — Naomi Gathman
iii. 23 Emery — Melody Lawson
iv. 23 Emery — Melody Lawson
v. 42 Lincoln Ave — George Wood
c. Retaining Wall Program/Disbursements
8. Items from Citizens not on agenda (Items considered but no action will be taken at this time.)
9. Staff Report (ltems considered but no action will be taken at this time.)

10. Committee Reports (Items will be considered but no action will be taken at this time.)
11. Other business
12. Adjournment

*All Applications MUST arrive at the City of Deadwood Historic Preservation Office by 5:00 p.m. MST on the

1 or 37 Wednesday of every month in order to be considered at the next Historic Preservation Commission
Meeting.
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CITY OF DEADWOOD

HISTORIC PRESERVATION COMMISSION

Wednesday, January 29, 2014

Present Historic Preservation Commission: Chairman Willie Steinlicht, Vice-Chair George Milos, Michael Johnson,
Lynn Namminga, Chuck Williams and Darin Derosier were present. Ms. Joy McCracken, Executive Director, and Mike
Walker, Lending Director, both of NeighborWorks-Dakota Home Services as well as Zoning Administrator, Robert
Nelson Jr, and Historic Preservation Officer, Kevin Kuchenbecker were all present. City Attorney, Terri Williams, was
also in attendance.

Absent: Laura Floyd was not present.

Present City Commission: Mayor Chuck Turbiville and Georgeann Silvernail were present.

All motions passed unanimously unless otherwise stated.

A quorum present, Chairman Willie Steinlicht called the Deadwood Historic Preservation Commission meeting to order
on Wednesday, January 29, 2014 at 5:00 p.m. in Deadwood City Hall located at 102 Sherman Street in Deadwood,
SD. Chairman Steinlicht acknowledged and thanked the 30+ citizens in attendance for their interest and possible
input.

Approval of January 8, 2014 HPC Minutes:
It was moved by Mr. Johnson and seconded by Mr. Namminga to approve the Minutes of Wednesday,
January 8, 2014. Aye — All. Motion carried.

Voucher Approval:

Operating Account

It was moved by Mr. Milos and seconded by Mr. Johnson to approve the HP Operating Account in the
amount of $224,340.52. Aye — All. Motion carried.

0Old or General Business:

Cemetery Headstones

Mr. Kuchenbecker informed the Commission that on January 7, 2014 the Cemetery Committee met and reviewed
headstone grant applications. After reviewing the four applications received, the Cemetery Committee moved to
approve two of the applications for the 2014 Headstone Grant Program as they met the required criteria. (The
recommended applications are attached hereto on Exhibit A and incorporated herein by this reference.) It was
moved by Mr. Milos and seconded by Mr. Johnson to accept applications #14001 for Albert E. Hoffmann
and #14002 for James E. Brown into the 2014 Historic Preservation Commission Headstone Grant
Program as presented. Aye — All. Motion carried.

Outside of Deadwood Grant Program recommendations

On January 14, 2014, the Deadwood Historic Preservation Commission’s Grants Recognition Advocacy & Public
Education (G.R.A.P.E.) Committee met and reviewed the first round of the 2014 Outside of Deadwood Grants
applications. The first round included nineteen (19) applications requesting a total of $280,546.49. Mr. Kuchenbecker
presented a table noting the applicant, project, location, amount and brief explanation of the thirteen (13) grants
totaling $125,000.00 the G.R.A.P.E. Committee recommended for approval from the first round
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2014 Outside of Deadwood Grants applications. (The list of recommendations is attached hereto on Exhibit B and
incorporated herein by this reference.) It was moved by Mr. Milos and seconded by Mr. Johnson to accept the
recommended applications into the 2014 Outside of Deadwood Grant Program as presented. Aye — All.
Motion carried.

New Matters before the Deadwood Historic District Commission:
No applications were addressed at this meeting.

New Matters before the Deadwood Historic Preservation Commission:
Chairman Steinlicht addressed the staff, applicants and citizens in attendance to respect the views and statements
made by those who approached the podium as well as limiting time to three minutes or under.

Case # 14001 — 366 Main Street — Optima LLC

Mr. Kuchenbecker informed the Commission the applicant requests permission to demolish the resource (aka the Shea
house) as submitted. Prior to any demolition, the house will be offered as a donation to Neighborhood Housing
Service of the Black Hills in hopes that it will relocate this house to a suitable location in Deadwood. (The application is
attached hereto on Exhibit C and incorporated herein by this reference.)

Case # 14002 — 370 Main Street — Optima LLC

Mr. Kuchenbecker informed the Commission the applicant requests permission to move/relocate the historic structure
(aka the Fountain House) located at 370 Main Street to an empty lot located at 33 Lincoln Avenue in the Ingleside
Planning Unit as submitted. (The application is attached hereto on Exhibit D and incorporated herein by this
reference.)

Mr. Kuchenbecker summarized both staff reports for projects #14001 and #14002 as they were related resources in
the project applications being presented by a single applicant. Due to the number of citizens in attendance, Mr.
Kuchenbecker proceeded to clarify the process of due diligence in his duties required as the City’s Historic Preservation
Officer. He explained that under DCO 17.68.020(C)(11), which was enacted for the purpose of the protection of the
historical resources of the City, the Historic Preservation Commission is to review and to issue or deny a permit for
any undertaking or project which will encroach upon, damage or destroy any historic property included in the National
Register of Historic Places or the State Register of Historic Places, which decision to approve or deny shall be based
‘upon the United States Department of the Interior Standards for Historic Preservation Projects codified in 36 CFR 67
as of January 1, 1994. This section shall not apply to any project or undertaking which the Historic Preservation
Commission or its staff determines will not encroach upon, damage or destroy any historic property. Such
determination shall be based upon the guidelines adopted by the Deadwood Historic Preservation and District
Commission(s). The City of Deadwood, South Dakota Code of Ordinances (DCO) 17.68.020 authorizes the City to
establish a historic preservation commission to preserve, promote and develop the historical resources of the city.

Mr. Kuchenbecker outlined the reasons the proposed demolition and/or moving of the resources encroaches upon,
damages and/or destroys the character of the historic properties including the State and National Historic Register
Districts and the Deadwood National Historic Landmark District. This review is based on the GUIDELINES FOR
UNTERTAKINGS IN THE CITY OF DEADWOOD NATIONAL HISTORIC LANDMARK DISTRICT as adopted by the City of
Deadwood's Historic Preservation and Historic District Commissions as well as ratified by the Commissions, Downtown
Design Guidelines for Deadwood of 1991, Deadwood Residential Neighborhood Design Guidelines of 2005, The
Secretary Of the Interior's Standards for Rehabilitation & Illustrated Guidelines for Rehabilitating Historic Buildings of
1997, U.S. Department of the Interior Standards for Historic Preservation projects codified in 36 C.F.R. 67 as of
January 1, 1994 and South Dakota Administrative Rules, Chapter 24:52:07:04 and 24:52:07:05.

The resource located at 366 Main Street (circa 1948) is listed as a non-contributing resource since it was constructed
outside the period of significance of the National Historic Landmark District. At the time of the architectural survey
(1993) it did not contribute to the National Historic Register District because it was not 50 years of age at the time;
however, it was listed as eligible to the National Register of Historic Places in the future under the 1993 architectural
survey.
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The resource located at 370 Main Street (circa 1890) is a contributing resource in the Deadwood National Historic
Landmark District. It is significant for its historic association with the founding and initial period of growth of the town
of Deadwood. Spurred by the tremendous mining boom of 1876, Deadwood grew quickly and became the first major
urban center of western South Dakota. This house displays the architectural characteristics common to working-class
housing in pre-World War I Deadwood.

These resources add to the architectural character of the district through the spatial relationship of their size and
massing. The loss of these resources will add to a cumulative adverse effect by damaging the architectural character
of the district. This cumulative adverse effect begins to erode the district to a point where this portion of the National
Historic Landmark District and the State and National Register Historic Districts may no longer be considered
significant and may require a reduction in the size of the districts. Both resources are located in an area zoned as
Commercial Highway in late 1980s-early 1990s. Since this zoning change, the area has begun to change from primarily
small residential properties with a mix of small commercial structures to primarily large commercial structures with a
mix of small resources. The property values of these properties along with adjacent resources appear to have greater
values as commercial infill or parking facilities. It is the opinion of the Staff that once these residential style buildings
are lost, it will be difficult to reverse or reproduce such a resource due to the extreme value put on parking or large
commercial structures. The applicant has not submitted plans for the property as part of the documentation associated
with the Project Approval for 366 Main Street. Staff does surmise the plans for surface parking lot and potential new
parking structure associated with the application for Project Approval at 370 Main Street would relate to this
application should action take place to approve the request. The features, spaces and spatial relationships of the
district and adjacent properties will be dramatically changed with the removal of these resources. While the resource
located at 366 Main Street is considered a non-contributing structure within the historic districts, the current size and
massing of the resource does define the space and spatial relationships of the historic districts through its association
with neighboring residential style resources. The new use of the property to a surface parking lot from that of former
residential style structure requires a change which results in either the relocation or demolition of the resource.

The proposed project (removal of the resource at 366 Main Street and creation of a surface parking lot) does further
encroach upon the historic resource located at 370 Main Street. Furthermore, the proposed project causes damage
and continues to destroy the character and spatial relationships of the historic districts through the continuation of the
erosion or loss of the fabric which makes up the character of the district. The fabric of both the contributing resource
at 370 Main St and non-contributing resource at 366 Main St defines the spaces and spatial relationships of the
district.

The structures located at 366 Main Street and 370 Main Street are a physical record of their time, place and use.
Removal of the structures alters the district and therefore damages and destroys the district creating an adverse
effect.

At this point, Mr. Kuchenbecker stated the applicant had not provided a detailed site map with a survey of the
property for the proposed location to make a determination if the structure located at 370 Main Street will fit the
proposed site location. It is not known whether there would be a need for variances within the zoning code for
setbacks. Should the commission approve the removal of this structure, it shall be contingent upon Planning and
Zoning Commission review and approval of the proposed site.

Furthermore, the applicant has indicated in the Project Approval documentation that prior to any demolition, the house
will be offered as a donation to Neighborhood Housing Services of the Black Hills in hopes that it will relocate the
house at 366 Main Street to a suitable location in Deadwood. Mr. Kuchenbecker pointed out that moving the property
within any of the historic districts will require review by either the Deadwood Historic Preservation Commission or the
Deadwood Historic District Commission through the submittal of a Project Approval or Certificate of Appropriateness.

Mr. Kuchenbecker asked the Commission to keep in mind the following questions when deciding the approval of both
Cases # 14001 and # 14002. Is leaving the resources at their current locations reasonable and prudent? Is changing
the current use of the structures from residential to small commercial use reasonable and prudent? Is moving
resources to adjacent properties within the site and setting of the current location a reasonable and prudent
alternative? Is demolition or relocation of the resources to another area of the historic district a reasonable and
prudent alternative? Have ALL REASONABLE AND PRUDENT ALTERNATIVES been explored?
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Mr. Kuchenbecker stated it is staff’s opinion these projects DOES cause damage and destroys a historic property

(historic districts) included in the national register of historic places or the state register of historic places and fails to
address ALL REASONABLE AND PRUDENT ALTERNATIVES and therefore is adverse to Deadwood.

Mr. Derosier asked Mr. Kuchenbecker in regards to his summarization of 366 Main Street, would he interpret Real
Estate Center House as being defined the same as 366 Main Street. Mr. Kuchenbecker stated that under the
Guidelines the Historic Preservation Office and Commission must abide by, the Real Estate Center does define the
character of the district as it sits today.

Mr. Derosier expressed concern that, if there was a contributing resource among non-contributing resources that was
to be removed or demolished, it would have an effect to the other areas of Deadwood as well as effect what a
property owner’s options would be in the future. Mr. Kuchenbecker stated that based on the rules and regulations set
forth, the space and spatial relationships of the entire district, with the historic property being the historic district,
removing a contributing or non-contributing may have an adverse effect on either the neighboring historic resource or
the district as a whole; that being said, each situation would need to be a reviewed on a case by case basis.

Mr. Namminga questioned as to whether or not moving or demolishing either of these houses would threaten
Deadwood’s current Historic Status. Mr. Kuchenbecker expressed that he was unsure; however in staff’s opinion there
has been a loss to the historic fabric in this district. Mr. Namminga asked who would make that judgment. Mr.
Kuchenbecker stated the decision can be locally initiated through an evaluation of the historic integrity of this district
to determine if that portion of the district is still contributing to the National Register District or it can be done by the

Department of Interior National Park Service or the State Historic Preservation Office. It can be initiated at local, state
or federal level.

Mr. Namminga asked what the consequences would be if our District was threatened or withdrawn from the National
Historic Register. Mr. Kuchenbecker stated that he did not think our District would be withdrawn from our status with
the National Historic Register; however there could be an amendment to the district to reconfigure the boundaries and
size of the district to determine and carve out the area that no longer holds the required historic integrity. Mr.
Kuchenbecker again reiterated that this can be instigated at any of the three levels: local, state or federal.

Mr. Milos requested clarification that the map of the district could theoretically change, but that Deadwood would not
lose its historic status. Mr. Kuchenbecker did not know whether or not status could be lost.

Chairman Steinlicht again addressed the audience to respect the views and statements made by those who approach
the microphone and podium to state their name as well as limiting time to three minutes or less, be kind to your
neighbor and let cooler heads prevail.

Mr. Roger Tellinghuisen, on behalf of the applicant Optima, LLC, thanked the Commission for the opportunity as well
as the privilege and right as the applicant to address the comments made by Mr. Kuchenbecker after his review of the
staff report. Mr. Tellinghuisen stated that as we all know, since gaming came to Deadwood, Lower Main has changed,
but he pointed out that the change began even before gaming came to town. Stating that it started back when the
highways and railroads came to town and the commercialization occurred along that stretch of road. Mr. Tellinghuisen
quoted Judge Johnson'’s findings made in 1990 reiterating a comment “the area encompassed by Planning Unit #10
(the area in question at this time also known as the Fountain District) is considered the gateway to Deadwood. There
is no other commercial area that could be developed in Deadwood.” He continued to quote Judge Johnson who said
“this area is deteriorating as a place for people to live and raise their families because of high traffic volume, the
noise, the increased crime, the increased danger for children from the street, the increased tourist parking in the area
and the drop of residential value of the real estate.” Mr. Tellinghuisen stated that Judge Johnson concluded the area
was more suited to commercialization. That being said, Mr. Tellinghuisen echoed what the applicant proposed for the
two structures. Regarding the Shea’s House located at 366 Main, their preference is for it to be donated and moved.
Optima LLC would help and work with NeighborWorks to find a suitable place to move it and to keep it in the
community as a single-family residential dwelling. Currently the Shea House is vacant and in its present location, they
feel it has no value as a residential structure and would be too expensive of a real estate to be run as a small
business. In regards to the Fountain House located at 370 Main Street, this structure has been used as temporary
housing for employees, but is in dire need of wall repair and new carpeting. To avoid Demolish by Neglect the exterior
would be minimally kept, however none of the interior work would be done. Optima, LLC feels it would be in the best
interest of both structures to move them from their current location to suitable destinations deemed by the
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Commission; they believe that doing so would utilize and preserve the structures as well as benefit others who can use
them for their original intent.

Mr. Derosier questioned Mr. Tellinghuisen as to whether or not an alternative to moving these houses structures to a
location within the current neighborhood was ever considered; he referenced a previous plan to move the Fountain
House up to the City Parking lot. Mr. Tellinghuisen stated he could not answer that as he was not involved in the
project back when it was discussed and was just made aware of that option earlier in the day. However it was Mr.
Tellinghuisen’s understanding that particular possibility was eliminated as an option. Another discussion involved
moving it to another vacant Bradsky property, being next to Wayne Morris’ property, but his argument was the
resource would be moved from one area to another already being used as parking.

Ms. Ilene Brunner, Lillian Shea’s niece, spoke of her Aunt’s opinion and strong support of Deadwood. When properties
were negotiated, Ms. Brunner stated that Ms. Shea knew her home would be demolished to make room for parking
and she was okay with that. If the option of saving the house and moving it was a possibility, she would have really
like that. Ms. Brunner noted that Cadillac Jacks took very good care of her Aunt; on one occasion cameras were
installed to find out what was causing noises at night, only to discover turkey’s rousting outside her house. After Ms.
Shea passed away and with complications with moving her estate, extra time was given to help in assisting the
process. Ms. Brunner recapped her Aunt’s opinion by encouraged the Commission to approve the relocating of both
resources currently at 366 and 370 Main Street.

Mr. Steve Olson, previous Historic Preservation Commissioner, agreed that in their current state the houses located at
366 and 370 Main are not conducive to family living; however he did remark that up until 5 years ago prior to the time
Cadillac Jacks took over, he felt the houses were conducive to family living. When the property changed hands and
during the expansion of Cadillac Jacks, Mr. Olson sat on the Commission and one of the questions he asked specifically
was “"What happens to those houses? Are they going to be left on an island and isolated out in a parking lot?” Mr.
Olson stated Cadillac Jack’s response was, “No, we will protect those houses and provide space around them.” Mr.
Olson pointed out there is no landscaping, parking within 2 feet of the house and driveway and because of that, it is
true, you can't live in those houses. But they can certainly be utilized as other commercial properties such as a
bookstore, a gift shop or a lawyer’s office. Because he doesn't feel that all reasonable and prudent alternatives have
been researched, Mr. Olson urged the Commission to deny the approval to remove or demolish the properties of 366
and 370 Main Street.

Louie Lalonde, who sat on the commission at that time, concurred that Mr. Olson’s states was true and accurate.

Sharon Martinisko, current resident of Presidential Neighborhood proposed for relocating one of the properties,
concurred with the previous statement made by Mr. Olson. Ms. Martinisko also expressed her concern with moving
two empty houses to another location only to have them continue to be empty and un-kept. Ms. Ness questioned as
to who would be responsible for the interior and exterior of each of these homes when it comes to refurbishing,
bringing up to code and completing the work needed to make each habitable as well as who will sell these homes.

Mr. Tellinghuisen responded that both houses at 366 and 370 Main Street would be donated to Neighborhood Lending
who would be responsible for making each house habitable and placing them on the market for families.

Ms. Mary Kopco, resident of Deadwood, stated that since 1961, Deadwood has prided itself on its National Historic
Landmark designation. That status was threatened when the National Park Service put Deadwood on the threat list
because of the amount of development and loss of historic integrity taking place in the early 2000s. Ms. Kopco
continued to say that because of Mr. Kuchenbecker and the Historic Preservation Commission’s hard work and efforts
to protect and improve city ordinances to strengthen historic preservation in Deadwood, the Park Service upgraded
Deadwood’s Status to ‘Satisfactory’ in 2008. For the past 16 years Ms. Kopco has seen similar developments ‘chip
away’ at the entryway of Deadwood and asked how many more losses of historic properties will there be before Park
Service pulls Deadwood'’s status. Ms. Kopco asked the Commission to consider what they think the Historic Landmark
District status truly means to this community and to the State. As appointed officials whose sole purpose is to protect
Deadwood’s status as a Historic Landmark District, Ms. Kopco asked the Commission to deem the project as adverse
to Deadwood and to move to deny the project as presented as the reasons carefully articulated in the City’s Historic
Preservation Officer’s Staff Report.

It was moved by Mr. Derosier and seconded by Mr. Johnson, to continue at the Historic Preservation
Commission’s next meeting scheduled for February 12, 2014, for further review of the application as
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well as requesting the Applicant to submit more in depth details of actual site plans and setbacks for
Case # 14001, 366 Main Street. Aye — All Motion carried.

It was moved by Mr. Derosier and seconded by Mr. Johnson, to continue at the Historic Preservation
Commission’s next meeting scheduled for February 12, 2014, for further review of the application as
well as requesting the Applicant to submit more in depth details of actual site plans and setbacks for
Case # 14002, 370 Main Street. Aye — All Motion carried.

Case # 14003 — 874 Main Street — Dale Berg

Mr. Kuchenbecker informed the Commission the applicant requests permission to put in a walkout double door to 12’ x
16" deck on 2™ floor above current porch and a 24’ walkway to the back drive. Commission was informed that the
work was done prior to the Project Approval review. Under the Deadwood Codified Ordinances the applicant may be
subject to an investigation fee from Building inspector at four times the rate of the building permit. (The application is
attached hereto on Exhibit E and incorporated herein by this reference.) It was moved by Mr. Derosier and
seconded by Mr. Steinlicht to grant project approval with the fine as deemed by the Building Inspector,
based on information as submitted for 874 Main Street. Aye - All. Motion carried.

Revolving Loan Fund/Retaining Wall Program Update:

Retaining Wall Applications

4 Sampson St — Verna Sandidge

Mr. Kuchenbecker informed the Commission the applicant, Ms. Sandidge, requests permission to be considered to be
entered into the retaining wall program; however, the retaining wall does not meet the criteria for the program. Mr.
Kuchenbecker will discuss other options with the applicant such as the Special Needs — Elderly program. (The
application is attached hereto on Exhibit F and incorporated herein by this reference.) It was moved by Mr.
Derosier and seconded by Mr. Johnson to deny application for the Retaining wall program, based on
information as submitted for 4 Sampson. Aye - All. Motion carried.

Revolving Loan Program/Disbursements

It was moved by Mr. Namminga and seconded by Mr. Milos to approve the HP Revolving Loan Fund
disbursement in the amount of $10,163.40, based on information as presented by Ms. Joy McCracken,
Executive Director of NeighborWorks-Dakota Home Services. Aye - All. Motion carried. Delinquency
Report was reviewed and updates on projects were given. Overview of the Revolving Loan Fund was presented.

17 Fillmore — Kevin Bloom

It was moved by Mr. Milos and seconded by Mr. Derosier to approve a 6 month extension for Kevin
Bloom, 17 Fillmore, as presented. Aye- All. Motion carried (The NeighborWorks packet is attached hereto on
exhibit G and incorporated herein by this reference.)

91 Forest — Naomi Gathman

It was moved by Mr. Milos and seconded by Mr. Johnson to approve a 6 month extension for Naomi
Gathman, 91 Forest, as presented. Aye- All. Motion carried. (The NeighborWorks packet is attached hereto on
exhibit G and incorporated herein by this reference.)

23 Emery — Melody Lawson

It was moved by Mr. Derosier and seconded by Mr. Milos to approve a 3 month deferment in amount of
$15,772.84 for Melody Lawson, 23 Emery, as presented. Aye- All. Motion carried.(The NeighborWorks
packet is attached hereto on exhibit G and incorporated herein by this reference.)

23 Emery — Melody Lawson

It was moved by Mr. Derosier and seconded by Mr. Johnson to approve a 3 month deferment in amount
of $25,833.87 for Melody Lawson, 23 Emery, as presented. Aye- All. Motion carried (The NeighborWorks
packet is attached hereto on exhibit G and incorporated herein by this reference.)
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42 Lincoln — George Wood

It was moved by Mr. Milos and seconded by Mr. Johnson to grant the Special Needs Elderly Program
loan to George Wood, 42 Lincoln, in the amount of $10,000.00 as presented. Aye- All. Motion carried
(The NeighborWorks packet is attached hereto on exhibit G and incorporated herein by this reference.)

Additional Revolving Loan Disbursement

It was moved by Mr. Milos and seconded by Mr. Derosier to approve the HP Revolving Loan Fund
disbursement in the amount of $4,667.18, based on information as presented by Mr. Mike Walker,
Lending Officer of Neighborhood Lending Services, LLC. Aye - All. Motion carried.

Retaining Wall Program/Disbursements:
No disbursements were addressed at this meeting.

Items from Citizens not on Agenda

Staff Report: (items will be considered but no action will be taken at this time.)

Mr. Kuchenbecker reported on the following items:

e The Governor's Conference on Tourism took place January 22-23, 2014 in Pierre; Mr. Kuchenbecker, Mr. Bob
Nelson, Jr., Mr. Johnson and Chairman Steinlicht attended the conference on behalf of the Historic Preservation
Commission; Mr. Milos attended on behalf of Deadwood Chamber;

e Roger Brooks Community Assessment will be February 13, 2014, at 5:30 PM at the Deadwood Gulch Convention

Center followed by an Art of Branding workshop on February 14, 2014 at 9:00 AM;

Mr. Kuchenbecker updated the Commission on the status of the Historic Preservation Facebook page;

The State History Conference will be April 4-5, 2014 in Pierre;

The Archives Report from Mike Runge was included in the packet;

The Soda Fountain arrived in Chicago and is undergoing restoration;

The Minimum Maintenance letters for four property owners have been sent out by our legal counsel;

The Historic Preservation Commission’s next meeting will be on February 12, 2014 at 5:00 PM.

Mr. Kuchenbecker thanked each Commissioner for serving on the Commission;

Other Business:

e Mr. Namminga asked for confirmation on whether or not the rumor of the Keller Estate was purchased for purpose
of housing a casino; Mr. Kuchenbecker and Mr. Milos stated the bank has taken back the property which is
currently up for sale;

e Mr. Johnson stated the Tourism Conference was a good public relations opportunity for Deadwood and as well as
a great learning experience for himself;

e Mr. Johnson invited us to a St. Johns dinner on February 19, 2014 at 6:00 PM.

Adjournment:
There being no other business, the Historic Preservation Commission Meeting of January 8, 2014 adjourned at 6:29
PM.

ATTEST:

Willie Steinlicht
Chairman, Historic Preservation Commission
Kate Storhaug, Historic Preservation Office/ Recording Secretary
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A look at Deadwood, SD through
the eyes of our Visitors

« First impressions « Ease of getting around

« Lasting impressions - Things to see and do

» Business mix » Branding

- Signage » How the area stacks up against the competition
« Local attitude - Suggestions, tips and tricks that can bring

. Beautification spending to the area

Thursday, February 13,2014
5:30 - 8:00 p.m.

Deadwood Gulch Gaming Resort
304 Cliff Street
Deadwood, SD 57732

Refreshments will be served

Presented by Roger Brooks
President of Roger Brooks International

Sponsored by:

The Deadwood Revitalization Committee, a
joint effort of the Deadwood Chamber and
City of Deadwood. Funding provided by BID 7.

BROOKS >

International

The Artjc’)f Branding

L

Friday, February 14, 2014
9:00-11:30 a.m.

Deadwood Gulch Gaming Resort
304 Cliff Street
Deadwood, SD 57732

Refreshments will be served

>d by Roger Brooks
President of Roger Brooks International
Sponsored by:
The Deadwood Revitalization Committee, a
joint effort of the Deadwood Chamber and
City of Deadwood. Funding provided by BID 7.

{BROOKS

International



RESOLUTION 2014 - 01

RESOLUTION TO EXCHANGE CITY LAND WITH PRIVATE OWNER

WHEREAS, the Deadwood City Commission desires to exchange land in the City of
Deadwood with private owner, Tim Davis, pursuant to SDCL 6-5-4,

AND WHEREAS, the public interest will be better served by exchanging the lands in
question;

AND WHEREAS, the land to be exchanged will be of the same approximate value and to
encourage the development of the Pollock Addition, add nearly five acres of land to the tax base,

aid the preservation of the St. Ambrose Cemetery and preserve the hillside above the Presidential
Neighborhood;

NOW THEREFORE IT IS HEREBY RESOLVED, pursuant to SDCL 6-5-4, that the
public interest will be better served by the proposed exchanging of land between the City of

Deadwood and Tim Davis.

IT IS FURTHER RESOLVED, that the Deadwood City Commission shall further follow
all mandates of SDCL 6-5-4, as statutorily provided.

Date: January , 2014

CITY OF DEADWOOD

By:
Charles Turbiville, Mayor

ATTEST:

Mary Jo Nelson, Finance Officer

705933 /07857.0003



. ]DEADWOO])

PLANNING, ZONING AND KEVIN KUCHENBECKER
HISTORIC PRESERVATION - o o Historic Preservation Officer
108 Sherman Street The Historic City of the Black Hills Telephone: (605) 578-2082
Telephone (605) 578-2082 Deadwood, South Dakota 57732 Fax: (605) 578-2084

Fax (605) 578-2084

MEMORANDUM

kevin@citvofdeadwood.com -

Date: February 7, 2014

To: Deadwood Historic Preservation Commission
From: Kevin Kuchenbecker, Historic Preservation Officer
Re: Optima, LLC Project Approvals for 366 and 370 Main Street

Optima, LLC has submitted a response to the continuation letter for Project Approval
at 366 Main Street and 370 Main Street which includes the demolition and/or moving
of these two resources from their current locations. (Case #14001 and #14002
respectively). This issue was continued until the meeting scheduled on February 12,
2014.

City Attorney Terri Williams has responded to the supplemental information provided
by Optima and Roger Tellinghusen. This letter and supporting documentation from the
South Dakota Attorney General’s office is included. A memorandum from staff to
supplement the original staff reports will be forwarded to you for additional
consideration early next week when complete. Thank you.



GUNDERSON, PALMER, NELSON & ASHMORE, LLP

ATTORNEYS AT LAW
). Cl:lSSMASEESAéxER 506 SIXTH STREET JASON M, SMILEY
JAMES S. QUENTIN L. RIGGINS
DANIEL E. ASHMORE POST OFFICE BOX 8045 JEFFREY R. CONNOLLY
DONALD P. KNUDSEN RAPID CITY, SOUTH DAKQTA 57709-8045 REBECCA L. MANN
PATRICK G. GOETZINGER ANDREW J. KNUTSON
TALBOT ). WIECZOREK TELEPHONE (605) 342-1078 KYLE L. WIESE
JENNIFER TRUCANO e gundersonns JANA SMOOT WHITE
DAVID E. LUST wwrw.gundersonpalmer.com TYLER C. WETERING
TERRI LEE WILLIAMS
ATTORNEYS LICENSED TO PRACTICE IN WYNN A. GUNDERSON
SARAFRANKENSTERN SOUTH DAKOTA, NORTH DAKOTA, NEBRASKA Of Counsel
WYOMING, MONTANA, MINNESOTA,
COLORADO, KENTUCKY, AND PENNSYLVANIA
Whiter’s E-mail Address: twilllams@gpnalaw.com
Writer's Fax No.: (605) 342-9503
February 7, 2014
Kevin Kuchenbecker
City of Deadwood

Department of Planning & Preservation
108 Sherman Street
Deadwood, SD 57732

Re: City of Deadwood - General Advice
366 and 370 Main Street
GPNA File No. 07857.0003

Dear Kevin:

Please be advised I have reviewed Optima, LLC’s response to your Staff Reports concerning the
above-referenced properties. Mr. Tellinghuisen provided certain documents and I would like to
advise you concerning the same.

First, Mr. Tellinghuisen provides “Exhibit E,” a memorandum from John Frederickson dated
November 9, 2004 concerning potential demolition of a residence located at 382 Main Street.
Mr. Frederickson opined the City could not prevent the demolition of the residence, as the
building was not considered an historic property. Please note ordinances and state law have been
modified since the issuance of the Memorandum. In particular, SDCL §1-9-19(a) to §3 defines
“historic property” as any building, structure, object, district, area, or site that is significant in the
history, architecture, archeology, paleontology, or culture of the state, its communities or the
nation. Such definition has been incorporated into 1-19(b)-1.1. Thus, historic property now
includes a district.

Secondly, Mr. Tellinghuisen provides a Judgment on Writ of Certiorari, incorporating Findings
of Fact and Conclusions of Law by the Court concerning properties then located on Main Street.
Please note such are from November 1, 1990. Again, statutes and ordinances have been modified
since such time.

What I would propose you, as well as the commission, utilize in addressing Applications for
Project Approval be an AG Opinion dated December 17, 2013. I believe the Opinion provides
excellent direction of what local government should consider when presented with Petitions



GUNDERSON, PALMER, NELSON & ASHMORE, LLP

February 7, 2014
Page -2-

concerning historic properties. I believe you have provided a list of questions to be answered
when considering the above application. Such questions appear to mirror certain aspects of the
AG Opinion; however, I would pay particular attention to the directive that upon a finding that a
“proposed project will encroach upon, damage or destroy historic property, the project may not
proceed until the City or County has made a written determination, based on the consideration of
all relevant factors, that there is no feasible and prudent alternative to the proposed project and
that the proposed project includes all possible planning to minimize harm to the historic
property.” I am attaching the opinion for your review.

Kevin, [ am not attempting to indicate you have not set forth sufficient information to the
Commission to consider when addressing these properties. Instead, I simply want to ensure an
appropriate response is made regarding legal arguments made by Mr. Tellinghuisen.

Best regards,
Tewi lee (/UM W&
Terri Lee Williams

TLW:jjh
Enc.



STATE OF SOUTH DAKOTA

T

OFFICE OF ATTORNEY GENERAL
1302 East Highway 14, Suite 1
Plerre, South Dakota §7501-8501

Phone (605) 773-3216
MARTY J. JACKLEY Lot i ton CHARLES D, McGUIGAN
ATTORNEY GENERAL TTY (605) 773-6585 CHIEF DEPUTY ATTORNEY GENERAL

www.stata,sd.us/atg

December 17, 2013

Jay Vogt, Director

South Dakota State Historical Soclety
900 Governor’s Drive

Pierre, SD 57501

MEMORANDUM OPINION

Construction And Application Of S8DCL 1-19A-11.1 By Municipalities And Local
Historic Preservation Commissions

Dear Jay:

~ This office received a request for an official opinion from the Mayor of Rapid City and a

' Commissioner of the Rapid City Historic Preservation Commission concerning the

proper construction and application of SDCL 1-19A-11.1. This office is aware that
some local preservation.commissions, such as Rapid City’s, operate pursuant to
intergovernmental agreements with the State Office of History (SOH). Others do not.
State law also recognizes that a local historic preservation commission formed
pursuant to state law may also function as a municipal historic district commission
pursuant to local ordinances. SDCL 1-19B-38; SDCL 1-19A-62. Deadwood has its
own unique structure. In light of the variations in local historic preservation
commission structures, this office did not wish to issue a one-size-fits-all letter in
response to Rapid City’s questions.

However, this office has previously observed that by enacting SDCL 1-19A et seq., “the
legislature has attached substantial importance to the preservation of historic
structures in this state.” Attorney General Opinion No. 89-41, 1989 WL 505682 (AGO
89-41), Because Rapid City’s questions implicate legal questions that affect historic
properties statewide, this office believes that answers to Rapid City’s questions are
important and that they should be addressed to the state agency responsible for
oversight and enforcement in this area, Broadly speaking, the conclusions contained
herein apply to any entity tasked with performing a review under SDCL 1-19A-11.1,
whether it is the SOH itself, local commissions acting on behalf of the SOH through an
intergovernmental agreement (like Rapid City’s), and any governmental entity
responsible for issuing a permit for a project adversely affecting a listed historic
property. This opinion, however, does not seek to anticipate every form a permitting



entity or reviewing authority may take. To the extent your office encounters atypical
situations, this office is available to you for further interpretation as needed.

SDCL 1-19A-11.1 requires local governments to extend certain protections to
historic properties listed on national, state, or local registers. In furtherance of
this policy, South Dakota’s legislature and the SOH have made low interest loans
and substantial tax benefits available to assist owners in maintaining and
preserving historic properties. These state programs augment significant federal
tax credits. “Given the beriefits that may accrue to individuals placing structures
on'the list of historic places, it is not inconceivable that the legislature intended

some negative consequences to attend an attempt to demolish structures so
benefitted.,” AGO 89-41.

Naturally, it is important to preserve and protect South Dakota’s historic
resources without discouraging urban redevelopment through unnecessary
restrictions on the use of property. This office has previously identified SDCL 1-
19A-11.1 as a “state level section 106,” referring to Section 106 of the National
Historic Preservation Act from which SDCL 1-19A-11.1’s standards and
procedures are derived., Thus, this memorandum opinion looks first to published
South Dakota judicial opinions for its interpretation of SDCL 1-19A-11.1 and, in
the absence of express controlling authority by our state’s highest court, it looks
to the line of authority interpreting Section 106 as applied at the federal level and

by states whose statutory schemes utilize the Section 106 “feasible and prudent”
standard.!

Rapid City’s request for an official opinion posed the following questions.

1. Are the standards for the treatment of historic properties adopted in South

Dakota’s administrative rules authoritative standards to be applied to reviews
under SDCL 1-19A-11.17

. Who bears the burden of proof in SDCL 1-19A-11.1 reviews?

w N

Does a city have the authority or duty to deny a permit for projects adversely
affecting designated historic properties if there are feasible and prudent
alternatives to the proposed project?

What are the standards by which feasible and prudent alternatives are judged?
What is the scope of all possible planning to minimize harm?

Who decides if all alternatives and planning have been exhausted?

B

May individual commission members visit project sites and with property
owners outside of formal commission proceedings to investigate the effect of a

' See State v. Strauser, 63 N.W.2d 345, 347 (1954)(“Inasmuch as the state law follows so closely the
federal law, a8 . . . comparison discloses, there is a presumption that the legislature intended to enact a
law with the meaning that the (Unites States Supreme| Court had previously placed upon the statute that
served ag the pattern for the later enactment”); Lawrence Preservation Alliance v. Allen Realty, 819 P.2d
138, 144 (though “not binding, case law interpreting this federal statute is helpful”); Homich v, Lake Co.
School Bd.,, 779 So0.2d §67 (Fla.App.5 2001)(legislature’s adoption of “feasible and prudent” standard

interpreted to give same “paramount importance” to protection of state’s historic resources as is observed
by federal government).



proposed project on an historic property and the feasibility and prudence of
alternatives,

SHORT ANSWER

Local municipalities and their historic preservation commissions are required to apply
state administrative standards to reviews performed pursuant to SDCL 1-19A-11.1.
Also they are not to issue a permit for any project that would encroach upon, damage
or destroy a designated historic properly if there is a feasible and prudent alternative
that would prevent such encroachment, damage or destruction,

ANALYSIS

Per SDCL 1-19A-11.1, if a “proposed project will encroach upon, damage or destroy
any [listed] historic property,” the project may not proceed until the city or county has
“made a written determination, based on the consideration of all relevant factors, that
there is no feasible and prudent alternative to the [proposed project] and that the
[proposed project] includes all possible planning to minimize harm to the historic
property.” A “project” includes any building or demolition permit involving a listed
historic property.2 A city or county may not issue any such permit without first
obtaining review and comment from the SOH. Projects that encroach upon, damage,
or destroy a historic property are said to have an “adverse effect” or “adverse impact.”

1. What Is The Role Of Administrative Rules In SDCL 1-19A-11.1 Reviews?

The SOH has adopted administrative rules for the implementation of SDCL 1-19A-11.1
pursuant to its authority under SDCL 1-19A-29. ARSD 24:52:07:02 requires use of
historic preservation “methods, policies, technical notes, preservation briefs, and
guidelines” published in the Historic Preservation Fund Manual Appendices (2007)
and in the Secretary of the Interior’s Standards for the Treatment of Historic
Properties (1995). ARSD 24:52:07:04 also expressly states that the Secretary of
Interior Standards apply to new construction on property or additions to existing
structures within an historic district as well as eleven additional enumerated
standards governing scale and form, ARSD 24:52:13:03 itemizes the information
relevant to the SOH’s (and therefore a city’s) evaluation of a proposed project’s effect
on a property’s historic integrity — such as a description of the project, a preservation
plan, or an “evaluation of all feasible and prudent alternatives” which may minimize
the project’s adverse effect on the historic property., The SOH’s administrative rules

have the force of law.3 Accordingly, a municipality acting under SDCL 1-19A-11.1(1)
must apply these rules.

A local historic preservation commission formed by local ordinance acting pursuant to
SDCL 1-19B-3 and/or SDCL 1-19B-62 must also comply with these rules. SDCL 1-
19B-62 expressly provides that decisions “to approve or deny a permit shall be based
on the standards adopted by rules promulgated pursuant to 1-19A-29.” City of

2 ARSD 24:52:00:01(14) defines a “project” as “an activity, permit, plan, or action, including restoration or
rehabilitation, which affects or may affect the physical structure or physical setting of a historic property.”

See also AGO 89-41 (a “project” under SDCL 1-19A-11,1 includes the issvance of building or demolition
permits),

3 Krsnak v. Department of Environmental and Natural Resources, 2012 SD 89, § 16, 824 N.W.2d 429, 436
(S.D. 2012); Allen Realty, Inc. v. City of Lawrence, 790 P.2d 948, 956-56 (Kan.App. 1990).



Deadwood v. M.R. Gustafson Family Trust, 2010 SD 5, § 3, 777 N.W,2d 628, 630.
Accordingly, both local historic preservation commissions and a cities must follow the
standards established by ARSD 24:52A:07 in determining whether to approve or deny

a permit for a proposed project that will encroach upon, damage, or destroy any listed
historic property.

2. Who Bears The Burden Of Proving The Various Standards Governing
SDCL 1-19A-11.1 Reviews?

Generally, a permit applicant bears the burden of proving that the conditions for
issuing a permit have been met.* This general rule applies equally in the context of
applications for permits for projects affecting historic properties.

SDCL 1-19A-11.1 is implicated only if a proposed project adversely impacts an historic
property. Once a reviewing authority — the SOH, a local historic preservation
commission, or the city - makes a prima facie determination that a proposed project
will adversely impact an historic property, the burden shifts to the project proponent
to show the absence of feasible and prudent alternatives and, should that succeed,
appropriate planning to minimize the resulting harm.$

According to court decisions from states with preservation statutes similar to SDCL 1-
19A-11,1, to meet this burden a permit applicant must consider all reasonable
alternative plans to the proposed project, not just the least expensive option. For
example, in Norwalk Preservation Trust, Inc, v, Norwalk Inn and Conference Center,
Inc., 2008 WL 544508 (Conn.Super.), the project proponent wanted to demolish a
neighboring historic home so that he could build a 44-room addition to his hotel. The
court enjoined the demolition finding that the hotel owner had failed to consider other
expansion options that would retain the historic home, such as incorporating the
historic home into the hotel with an addition as part of a 24-room expansion, or
building on other land owned by the hotel and selling the historic home for
redevelopment as office space. Though economies of scale made the 44-room option
the most profitable, the hotel owner had failed to demonstrate that the alternative
plans could not meet his objective of profitably adding luxury rooms to the hotel.

Likewise, the B.Y. Development court found that any determination of the existence or
non-existence of feasible and prudent alternatives must be “supported by sufficient

4 Cole v. Board of Adjustment, 2000 SD 119, § 29, 616 N.W.2d 483, 490 (S.D. 2009)(burdcn on applicant
to demonstrate right to zoning variance); Ed Phillips & Sons Co, v, Schmidt, 195 N.W,2d 400, 404 (S.D.
1972); c.f. Breckweg v. Knochenmus, 133 N.W.2d 860, 254 (3.D, 1965)(applicant may not be assigned the

burden of proving right to building permit when the law does not set any preconditions for issuance of the
permit), A

5 Archabal v, County of Hennepin, 495 N.W.2d 416 (Minn. 1993)(once SOH makes prima facie showing
that a proposed project will damage or destroy a historic resource, project proponent had burden of
proving absence of feasible and prudent altetnatives); Friends of Bethany Place, Inc. v. City of Topeka, 222
P.3d 535 (Ct.App.Kan, 2011)(after SOH made determination that project would adversely impact church
grounds, church was obligated to demonstrate that there were no feasible and prudent alternatives to his
proposed parking lot); Save Old Stamford v. St, Andrew’s Protestant Episcopal Church, 2010 WL 625991
(Conn.Super.); Connecticut Historical Commission v. Wallingford, 2011 WL 1087088 (Conn,Super.); friends
of the Riverfront v. DeLaSalle High School, 2007 WL 4110617 (Minn.App.); Lawrence Preservation Alliance

v. Allen Realty, Inc., 819 P.2d 138 (Ct.App.Kan. 1992); MB Associates v. D.C. Department of Licenses, 456
A.2d 344 (Ct.App.Dist.Col. 1982).



facts.”6 While B.Y, Development did not further describe sufficiency in terms of
quantity or quality of evidence, courts in other states have found evidentiary
thresholds satisfied by testimony or evidence from experts in preservation-related
fields such as architecture, engineering, property development, city planning,
construction contracting, and environmental mitigation.” Project opponents can
-suggest alternatives not considered by a permit applicant, but those suggested
alternatives must be “supported by sufficient facts to indicate they are feasible and
prudent.”® Alternatives that are properly factually supported are statutory “relevant
factors” that the city and a project proponent must consider and rule out before
undertaking any project that would adversely impact an historic resource.?

3. Does A City Have The Authority Or Duty To Deny A Permit To Protect An
Historic Property From The Adverse Impact Of A Proposed Project?

Under SDCL 1-19A-11.1, cities and municipalities have both the authority and the
duty to deny a permit for any project adversely affecting an historic property if there is

a feasible or prudent alternative to the project that will eliminate or mitigate its
adverse impact,

The leading authority interpreting SDCL 1-19A-11,1’s standards is the United States
Supreme Court’s decision in Citizens to Preserve Querton Park, Ine. v. Volpe, 401 U.S.
402, 91 S.Ct, 814 (1971). Overton Park is the foundational case underlying much of
the country’s historic preservation jurisprudence as the standards of SDCL 1-19A-

6 In re B.Y. Development, Inc., 2000 SD 102, 615 N.W,2d 604 (S.D. 2000)(a permitting authority must take
a “hard look” at the proposed project, and alternatives to it that will avert damage to protected historic
resources, before issuing a permit); Kalorama Heights Limited Partnership v. District of Columbia, 655 A.2d
865 (Ct,App.Dist,Col. 1995){fifteen witnesaes testified at hearing on demolition permit application,
including engineer who found building structurally sound and a property development expert); Citizen
Advocates for Responsible Expansion, Inc. (I-FCARE) v. Dole, 770 F.2d 423 (Sth Cir. 1985)(administrative

record was “wholly inadequate” when agency gave no consideration to the effect of interstate overpass
expansion plans on historic buildings located in and along its path).

7 Homich v. Lake County School Board, 779 So.2d 567 (Fla,Ct.App.5 2001); Norwalk Preservation Trust,
Inc. v, Norwalk Inn and Conference Center, Inc,, 2008 WL 544508 (Conn.Super.); MB Associates v. D.C.
Department of Licenses, 456 A.2d 344 (Ct,App.Dist.Col. 1982); Block House Municipal Utility District v, City
of Leander, 291 S.W.3d 537 (Ct.App.Tex. 2009); Lafayette Park Baptist Church v. Board of Adjustment,
599 S.w.2d 61 (Ct.App.Mo. 1980)(substantial evidence is adduced through testimony of architects,
structural engincers, contractors, and developers regarding the historic property’s condition, structural
and historic integrity, cost, adaptive reuses, return on investment, and marketability); Project
Authorization Under The New Jersey Register Of Historic Places Act, 975 A.2d 941 (App.Div.N.J. 2009);
Citizen Advocates for Responsible Expansion v. Dole, 770 F.2d 423 (5t Cir, 1985)(administrative record
contained testimony from engineers, city planners, designers, architects, and developers regarding the
impact of interstate highway overpass expansion plan); National Trust for Historic Preservation v. City of
Albuquerque, 874 P.2d 798 (Ct.App.N.M. 1994)(record was devoid of expert testimony respecting the
impact of noise, visibility, or dust and exhaust caused by proposed highway).

8 B.Y. Development, 2000 SD 102 at § 16, 615 N.W,2d at 610; Friends of the Riverfront v. DeLaSalle High
School, 2007 WL 4110617 (Minn.App.)(though city’s contcmplation of alternatives was not confined to
project proponent’s demand to construct athletic facility on-site at school, city was not required to

consider alternatives of off-site construction where project opponents did not identify potential off-site
alternatives).

9 B.Y, Development, 2000 SD 102 at { 16, 615 N.W.2d at 610; Lawrence Preservation Alliance v, Allen
Realty, Inc., 819 P.2d 138 (Ct.App.Kan. 1992)(a proposed alternative is a “relevant factor” if it includes
sufficient factual information to support a conclusion that it is feasible and prudent); Friends of Bethany

Place, Inc. v. City of Topeka, 222 P.3d 535 (Ct.App.Kan, 2011); Don't Tear It Down v. D.C. Dept. of Housing,
428 A.2d 369 (D.C. 1981),



11,1 (and many other state preservation statutes) are replicated from the federal
counterpart statute interpreted in that case.10

In Querton Park, the court examined the application of federal statutes that governed
the use of federal funds to finance any highway project requiring the use of public
parkland. Those statutes prohibit the use of public parkland for federal highway
projects “unless there is no feasible and prudent alternative to use of such land” and
“such program includes all possible planning to minimize harm to such park.”
Overton Park, 401 U.S, at 411, 91 S.Ct. at 821. The court interpreted the statute to be
a “plain and explicit bar” to the construction of highways through parks except in “the
most unusual situations.” Quverton Park, 401 U.S, at 411, 91 S.Ct. at 821, “If the
statutes are to have any meaning, the secretary cannot approve the destruction of

parkland” if there is a feasible or prudent alternative. Querton Park, 401 U.S. at 413,
91 S,Ct, at 822.

South Dakota’s legislature enacted SDCL 1-19A-11.1 sixteen years after the Overton.
Park decision. The legislature’s selection of the “feasible and prudent” and “all
possible planning” standards, after substantial jurisprudence had developed
surrounding those standards and their application, suggests that it intended for the

state’s historic resources to receive protections commensurate with those enunciated
in Querton Park."

Reduced to its essence, SDCL 1-19A-11.1 holds that if there is a “feasible and prudent
alternative” to a project that would adversely affect a designated historic property the
project “may not proceed.” Though no party in the leading South Dakota decisions in
B.Y. Development or Korzan challenged the city’s authority to deny a permit, the
court’s reasoning in both cases reveals that the accepted controlling premise in both
cases was that the statute, of necessity, does impart that authority. Specifically, the
B.Y. Development court stated that the subject project would proceed “unless the
Office of History” were successful in its appeal. B.Y. Development, 2000 SD 102 at q

11, 615 N.W.2d at 610 (S.D. 2000); Korzan v. City of Mitchell, 2006 SD 4, { 15, 708
N.W.2d 683, 687 (S.D. 2006).

4, What Is A Feasible And Prudent Alternative?

The operative segment of SDCL 1-19A-11,1 states that a “project may not proceed
until . . . [tJhe governing body of the political subdivision has made a written
determination . . . that there is no feasible and prudent alternative to the proposal.”

Since neither “feasible,” “prudent,” nor “alternative” have been defined by statute or
rule, it is good to start with their meanings in common usage.!? Webster’s Dictionary
defines “feasible” broadly as “capable of being done” and “prudent” as “marked by
wisdom or judiciousness” or “circumspection” or “shrewd in the management of

10 In addition to South Dakota, the following states expressly employ the federal “feasible and prudent”
standard in their historic preservation laws: Connecticut, Minnesota, Kansas, Texas, Ncew Jersey, New
York, Pennsylvania, Florida, Ohio, lowa, Wisconsin, New Mexico, Michigan, and Massachusetts. Other
states have adopted close variations on the same standard.

N State v. Strauser, 63 N.W.2d 345, 347 (1954).

12 Jackson v. Canyon Place Homeowner’s Assoc., 2007 8D 37, § 11, 731 N.W,2d 210, 213 (dictionary
definitions may be used to interpret meanings of undefined statutory terms).



practical affairs.” “Alternative” means “a choice” between “one of two or more
incompatible things, courses, or propositions,”13

As used in SDCL 1-19A-11.1, “feasible and prudent” modify the clause “alternative to
the proposal.” A feasible alternative to a proposal is something that is “capable of

being done” in light of technical, structural, engineering, and project design
considerations.

As noted in B.Y. Development, the SDCL 1-19A-11.1 determination does not require
examination of “any and all alternatives,” but only those supported by “sufficient facts

to indicate they are feasible and prudent.” B.Y. Development, 2000 SD 102 at 15,
615 N.W.2d at 610, '

The Korzan decision illuminates the concept that alternatives must be supported by
sufficient facts. In Korzan the analysis turned on the feasibility and prudence of two
proposed alternatives: (1) mothballing the historic building for future restoration or (2)
delaying demolition while a community group tried to raise money to compensate for
the added cost of restoration. Korzan rejected these proposals because concerns
about basic maintenance while the building was mothballed and the opposition
group’s ability to raise the incremental funding within an acceptable timetable were

not allayed with sufficient facts showing that they were feasible and prudent, Korzan,
2006 SD 4 at g 16-17, 708 N.W.2d at 687.14

Thus, the definition of “feasible and prudent” in the context of an SDCL 1-19A-11,1
determination requires sufficient facts to establish that a project alternative is
“capable of being done” as opposed to being merely speculative. This highly
individualized determination is made on a case-by-case basis considering the
historical and architectural significance of a building, its condition, its relationship to

a commercial or residential historic district, and its adaptability to alternate,
economically viable uses.

A project proponent’s proposed use of an historic property is a relevant, though not
necessarily determinative, consideration. The proposal is the building or demolition
permit request.!5 Although no South Dakota court decision has directly reached this
issue, SDCL 1-19A-11.1's use of the word “alternative,” by definition, means that an
alternative need not necessarily be compatible with the proposal described in a project
proponent’s permit application.16 Authorities from other states have consistently
examined alternative uses for which a property is adaptable, such as reconfiguring or

13 Webster’s New Coliegiate Dictionary (7th Ed.)

14 Though Korzan looked solely to B.Y. Development for guidance, authorities from states with the same
model statute adopted by South Dakota’s legislature have also observed that “relevant factors” are
“something more than mere suggestions as to possible alternatives. A proposed alternative would be a
relevant factor if it included sufficient factual information to support a conclusion that such alternative
was feasible and prudent.” Allen Realty, 790 P.2d at 956.

15 AQO 89-41; Allen Realty, 790 P,2d at 956.

.

16 To the extent that the Korzan decision suggest contra, it does so in dicta in the context of rejecting two
alternatives it deemed infeasible and imprudent. Korzan, 2006 SD 4 at { 17, 708 N.W.2d at 687. Korzan
did not examine a situation where the owner could make use of the property through other feasible and
prudent alternatives. SDCL 1-19A-11.1 would, very clearly, be meaningless if its protections could be

defeated simply by proposing a project wholly incompatible with a protected building as it exists.
Archabal, 495 N.W.24d at 423,



scaling back the proposed project within parameters that preserve its profitability,
putting a property to a different use,!7 relocating an historic structure, pursuing
rezoning or code modification options that will assist with adaptively reusing the
property, integrating an historic structure into new construction,!® or selling the
property to a buyer willing to preserve an historic structure.®

For example, in Archabal v. County of Hennepin, 495 N.W.2d 416 (Minn, 1993), the
county sought a permit for the demolition of an historic art deco armory to build a new
county jail, There was no dispute that the county urgently needed a new jail facility,
or that the armory site was the optimal location for it. However, after extensive
examination of the security needs of a modern jail facility, the Archabal court
determined that alternative sites would meet the county’s needs even if those sites did
not provide the ¢county with every convenience that the armory site offered, L.e. the

armory was the only site that allowed the county to tunnel between the jail and the
county courthouse,

According to the county, the tunnel offered the safest and most cost effective means of
transporting inmates to court. With the assistance of expert testimony, the Archabal
court determined that it was feasible to safely transport inmates between alternative
jail sites and the courthouse in busses or vans so that the armory building need not
be demolished for the sake of the county’s preference for a tunnel. According to
Archabal, it was inappropriate to “place [the] primary emphasis [of the feasibility
analysis] on the needs of the criminal justice system, rather than addressing whether
siting the [jail] on a site other than the armory site would canse ‘comimnunily disruption
of an extraordinary magnitude.” Archabal, 495 N.W.2d at 423.

The “prudent” component generally involves the examination of economic

considerations.20 Strictly speaking, preservation and restoration of a property is rarely
technically infeasible, but the associated costs may prove prohibitive, and, therefore,

17 Kalorama Heights Limited Partnership v, District of Columbia, 655 A.2d 865 [Ct,App,Dist.Col. 1995)
{Geveloper failed to explore preservation alternatives, such as renovating the subject home as multi-family
condominiums or offices, adding a sympathetic addition to increase housing or office space on the gite,
partial demolition of the home with new constrtiction behind a retained fagade, or possibly selling the
home to a buyer who would preserve it}; Connecticut Historical Commission v, Wallingford, 2011 WL
1087088 (Conn,Super.){altetnatives that are different from the owner's purpose in owning protected
property must be considered because to consider the owner’s purpose in owning the property as
paramount would be to ignore statutory prrotections and the burdens of proof placed on the partics); Save
Old Stamford v. St. Andrew’s Protestant Episcopal Church, 2010 WL 625991 {Conn.Super.). However, a
proffered restoration alternative may be deemed infeasible if the surviving remnants of an historie
structure ate insufficient to restore. Friends of Hillhouse Avenue v. Yale University, 1999 WL 300904
(Conn,Super.); Citizens Commitiee 1o Save Rhodes Tavern v. District of Columbia, 432 A.2d 710

(Ct.App.D.C, 1981); Lafayette Park Baptist Church v, Board of Adjustment, 539 S.W.2d 61 (Ct.App.Mo,
1980).

18 Connecticut Historical Commission v, Wallingford, 2011 WL 1087088 {Conn,Super.),

19 MB Associates v. D,C. Department of Licenses, 456 A.2d 344 (Ct.App.Dist.Col. 1982); First Presbyterian
Church of York v, City of York, 360 A,2d 257 (Comm,Ct.Pa, 1976); Maher v, City of New Orleans, 516 F.2d
1051 (5% Cir. 1978); Connecticut Historical Commission v, Wallingford, 2011 WL 1087088 {Conn.Super.);
Historic Preservation Alliance, Inc. v. City of Wichita, 892 P.2d 518 (Ct.App.Kan, 1995); Lafayette Park
Baptist Church v. Board of Adjustment, 599 S.W.2d 61 (Ct.App.Mo. 1980},

20.Lafayette Park Baptist Church v, Board of Adjustment, 599 8.W.2d 61 (Ct.App.Mo. 1980),



economically imprudent,2! Consequently, the analysis of prudent alternatives often
turns on the question of economic viahility. Consistent with Overton Park, the B.Y,
Development decision suggests that this analysis is broader than economic
considerations alone, B.Y. Development, 2000 SD 102 at § 17,615 NNW.2d at 611,

In Overton Park the court considered alternative routes outside of protected parkland
imprudent only if they “present{ed] unique problems” of cost, routing, and community
disruption that reached “extraordinary magnitudes.” Overton Park, 401 U.S, at 413,
91 8.Ct. at 822. Inquiry into the prudence of a proposed alternative did not require &
“wide-ranging balancing of competing interests” given that “it will always be less costly
and safer to build [a highway] straight through a park,” just as it is often less costly to
demolish an existing historic structure and build anew, or more costly to bring work
on an historic property up to preservation standards. Knowing that preservation often
¢ntails higher costs, the Querton Park court nevertheless decided that “[i}f Congress
intended [costs and other interests in competition with preservation objectives) to be
on an equal footing with preservation of parkland there would have been no need for
the statutes.,” Overton Park, 401 U.S, at 412, 91 S.Ct. at 821. Likewise, in Archabal
the court found that “economic considerations alone” did not justify demolition of the
historic armory because the increased costs associated with transporting defendants
from the jail to the courthouse by bus or van “did not . , . create extreme hardship.”22

No South Dakota Supreme Court case has interpreted the term “hardship” in the
historic preservation context, but, in the larger scheme of zoning of which historic
preservation is a part, “hardship” generally means that the denial of a variance or
rezoning request would work a de facto taking.2? Through the adaptation of South
Dakota’s customary test for challenges to zoning restrictions, the analysis of
economically prudent alternatives would consider (1) whether the property could yield
a reasonable return if used for a purpose consistent with historic standards, (2)
whether a project proponent’s claimed hardship is due to unique circumstances and
not the historical character of the property, and (3) whether the proposed project
would alter the historical character of the property or of an historical district in which
it is located.?* A project would be imprudent only if denial of a permit, in light of the

21 Friends of Hillhouse Avenue v. Yale Uriiversity, 1999 WL 300904 (Conn.Super.}(restoration of home
located in historic district not prudent where $1.8 million cost of reconstruction exceeded the expected
post-renovation market value of $450,000); Hickory Neighborhood Defense League v, Skinner, 893 F,2d 58
{4th Cir. 1990); Homich v. Lake County School Beard, 779 So0.2d 567 (Fla.Ct.App.5 2001 )(demolition of

higtoric buildings appropriate where rehabilitated buildings would have half the useful life of new
construction and would ¢ost more than twice as much),

22 Save Old Stamford v, St. Andrew’s Protestant Episcopal Church, 2010 WL 625991 (Conn.Super.);
Connecticut Historical Commission v, Wallingford, 2011 WL 1087088 (Conn.Super.); Archabal v. County of
Hennepin, 495 N.W.24 416 (Minn. 1993)(preservation of protected resource the paramount consideration).

23 SDCL 1-19B-46; Penn Central Transp. Co. v. New York Cily, 438 U.8. 104, 98 8.Ct. 2646 {1978)(historic
property protectons are in the nature of zoning laws}; Cole v. Board of Adjustment of the City of Huron,
2000 SD 119, 616 N.W,2d 483 (S.D, 2000); City of Madison v. Clarke, 288 N.W.2d 312, 314 (8.D. 1980);
Chokecherry Hills Estates, Inc. v. Deuel Co., 294 N.W.2d 654 (S.D. 1980); Kalorama Heights Limited
Partnership v, District of Columbia, 655 A.2d 865 (Ct.App.Dist.Col. 1995)(standard for determining
whether “no reasonable alternative economic use® exists for historic structure is in the nature of takings

analysis, which examines if denial of demolition permit would deprive applicant of “all viable economic
uses of the property”).

24 Clarke, 288 N.W.2d at 314, citing Deardorf v. Bd. of Adj, of Planning and Zoning Commn,, 118 N.W.2d
78, 82 (lowa 1962).



foregoing considerations, would deprive a property owner of all viable economic use for
the property. An alternative need not afford the highest or most profitable use to be
prudent, but is prudent under SDCL 1-19A-11.1 so long as it provides some viable
economic use for the protected property,25

When evaluating the economics of alternatives, permitting authorities and project
proponents should factor in all funding sources, such as insurance proceeds, grant
funding, preservation tax incentives,2¢ or community donations.?” These financial
benefits can offset the higher costs sometimes associated with restoration of properties
to applicable standards. Hardship, however, does not encompass increased
restoration or rehabilitation costs caused by an owner’s neglect of basic maintenance

and repair.28 Such “demolition by neglect” would obviously defeat SDCL 1-19A-11.1’s
protective purposes.

5. Minimization And Mitigation Of Harm

If there are no feasible and prudent alternatives to a proposed project, SDCL 1-19A-
11,1 requires a project to engage in all possible planning to minimize its adverse
impact on an historic resource.?? Citizens Committee to Save Rhodes Tavern v. District
of Columbia, 432 A.2d 710 (Ct.App.D.C. 1981), provides an instructive case study in
minimizing harm. In Rhodes Tavern a developer proposed to redevelop a blighted
downtown city block located adjacent to another property of high historical
significance, The block contained three histori¢ structures - a bank, a theater, and an
eighteenth century tavern. The developer determined that fully preserving the
buildings was not feasible, This determination, however, did not mean that the

25 First Presbyterian Church of York v. City of York, 360 A.2d 257 (Comm.Ct.Pa. 1976)(application for
demolition permit properly denied where applicant had failed to show that commercial rental could not
yield a reasonable return, that there were no other potential uses for property, and where fire insurance

proceeds provided offsetting funds for the cost of restoration); Maher v. City of New Orleans, 516 F.2d
1051 (5" Cir. 1975).

26 SPCL 1-19A-20 (tax moratorium applies to properties restored to historic standards); SDCL 1-19A-13.1
(historic preservation loan and grant fund); Connecticut Historical Commission v. Wallingford, 2011 WL

1087088 (Conn.Super.)(the availability grants, tax credits, and code modifications that will enable
preservation are factors to consider when weighing alternatives).

27 Benton Franklin Riverfront Trallway v. Lewis, 701 F,2d 784 (9 Cir, 1983)(available federal funds
should have been considered); Lawrence Preservation Alliance v. Allen Realty, Inc., 819 P.2d 138
(Ct.App.Kan, 1992); Historic Preservation Alliance, Inc, v, City of Wichita, 892 P.2d 518 (Ct.App.Kan.
1995)(project proponent did not demonstrate that preservation tax credits could not make project
feasible); Connecticut Historical Commission v, Wallingford, 2011 WL 1087088 (Conn.Super.)(the
availability of grants and tax credits are factors to consider); Project Authorization Under The New Jersey
Register Of Historic Places Act, 975 A.2d 941 (App.Div.N.J. 2009); Homich v, Lake County School Board,

779 So.2d 567 (Fla.Ct,App.5 2001)(demolition allowed where community donations to save school were
not forthcoming).

28 Clarke, 288 N,W,2d at 314 (property owner could have avoided financial hardship associated with
removing non-conforming use by complying with permitting process); First Presbyterian Church of York v,
City of York, 360 A.2d 257 (Cornm.Ct.Pa. 1976)(applicant had contributed to disrepair by failing to
perform maintenance); Maher v. City of New Orleans, 516 F.2d 1051 (5th Cir. 1975)(demolition permit
properly denied where deteriorated condition of property, and associated higher cost of renovation, was
due to the project applicant’s neglect); see also SDCL 1-19B-52,

29 SDCL 1-19A-11.1; National Trust for Historic Preservation v, City of Albuquerque, 874 P.2d 798
(Ct.App.N.M, 1994](a project does not include all possible planning if it excludes consideration of other

forms of the project that would cause less harm); Neighborhood Association of the Back Bay v. Federal
Transit Administration, 393 F.Supp.2d 66 (D.Mass 2009).



buildings could be demolished in total. To minimize the harm to the buildings and
their historical surroundings, the developer was permitted to demolish all but the

facades of the bank and theater buildings to incorporate the preserved facades into the
overall new construction.30

Minimization of harm is required even for projects other than full-scale demolitions or
new construction. For example, if a city were to determine that an alteration must be
made to an historic structure, such as, for example, by construction of an addition, a
handicap access ramp, an exterior elevator tower, or an exterior fire escape stairwell,
the project’s design must minimize to the fullest extent possible its adverse impact on
the historic resource, and it must further mitigate the extent of its adverse impact,3!
Or, if a project calls for reconstructing or replacing original historic features or
materials, such as porches, windows, or siding, the project must minimize to the
fullest extent the potential for loss of historic integrity and mitigate the effect of that
loss through appropriate measures, such as, for example, installation of historically-
appropriate windows that are replacing original windows. As discussed above, state

administrative regulations prescribe standards for minimizing and mitigating a
project’s adverse effects.

6, Who Decides?

The foregoing discussion raises the question of who decides whether all feasible and
prudent alternatives have been properly examined and excluded, and whether the
project has properly mitigated its adverse impact, A city historic preservation
commission’s role is limited to making initial findings regarding an applicant’s
compliance with SDCL 1-19A-11.1 and the feasibility or prudence of alternatives; to
requiring further submissions from a project applicant to assist its review; to
developing a record for later review by a governing authority; and to preliminarily
granting or denying a permit on property within its jurisdiction. However, SDCL 1-
19B et seq. does not vest local historic preservation commissions with the final
authority to grant or deny a permit,32

“The ultimate determination [of whether to issue a permit] remains in the hands of the
city.”3 The governing entity is free to accept or reject a commission’s findings and
recommendations, and to enter such findings and determinations of its own as are
supported by substantial evidence, but the final authority to grant or deny a permit,
and the ultimate responsibility for reviewing all relevant factors, belongs to the city.
The city’s decision, however, like the local commission’s, “shall be based on the

30 This practice, colloquially referred to as a “facadectomy,” is a common compromise between
preservation and development interests. It has been utilized in many cities, notably Boston and
Washington, D.C. The practice retains the historic streetscape design and character while affording
developers modern structures and increased densities. -See also Hopkins v, Mills, 2005 WL 4020384
(N.Y.8.Ct, 2005)(school district adequately minimized impact of building school on land adjacent to, and
formerly a part of, an histori¢ farm where it lowcred building occupancy density and incorporatcd
significant mitigation measures proposed by the SOH into the project), -

31 firiends of Bethany Place, Inc. v, City of Topeka, 222 P.3d §35 (Ct.App.Kan. 2011)(plan to pave portion of
historic church grounds for parking included all planning to minimize impact of project where church
planned to conceal parking lot from street view with line of bushes and new tree plantings and SOH had
not suggested any further mitigation activities the church could undertake).

32 Donovan v. City of Deadwood, 538 N.W.2d 790 (S.D. 1995).
3 AGO 89-41.



standards for historic preservation” promulgated by the state’s Office of History .34
SDCL 1-19A-11.1 permits any person or entity who is aggrieved by the city’s decision,
and who has proper standing, to appeal to a court of competent jurisdiction;

7. Fact-Finding By Individual Commissioners

Finally, Rapid City asked whether individual commissioners are permitted to visit a
project site, or communicate with a project proponent, opponent, or interested party
outside of official meetings in order to gather information on a permit application
before the commission. Unlike a court of law, a local preservation commission is not
an adjudicative body to which principles of strict impartiality and the prohibition on ex
parte contacts would apply. As noted above, the authority to grant or deny a project
permit rests with the governing entity.

Thus, for example, personnel from the South Dakota Department of Water and
Natural Resources are permitted to negotiate permitting conditions with applicants
when it is the Board of Minerals and Environment that decides whether a permit
should issue. In re: SDDS In¢,, 472 N.W.2d 502 (S.D. 1991), '

By its very nature, an historic preservation commission is partial toward preservation
and protection of a city’s historic resources. Its mission, of necessity, requires it to
negotiate with property owners to cure project deficiencies that would encroach upon,
damage, or destroy a protected historic resource. In re: SDDS Ine., 472 N.W,2d at 510-
11, Indeed, state law requires that such commissions be staffed with persons
qualified in the field of historic preservation and dedicated to that purpose. SDCL 1-
19B-3. Thus, unless local ordinance delegates final decision-making authority on
permits affecting listed properties to a local commission per SDCL 1019B-62, ex parte
restrictions that might apply to an adjudicative body would not apply to individual
historic preservation commissioners,

Respectfully submitted,

ASSISTANT ATTORNEY GENERAL

cc. Sam Kooiker, Mayor, City of Rapid City
Jean Kessloff, Commissioner, Rapid City Historic Preservation Commission

34 SDCL 1-19B-62.



SOUTH DAKOTA

STATE HISTORICAL SOCIETY

——

DEPARTMENT OF TOURISM

Kevin Kuchenbecker
City of Deadwood
Historic Preservation
108 Sherman St
Deadwood SD 57732

RE: SDCL 1-19A-11.1 Preliminary Determination

Projects: 140204002S & 140204003S — Relocation of 366 and 370 Main Street, Deadwood (Case
No. 14001 and 14002)

Location: Lawrence County

(DHPC)

Dear Mr. Kuchenbecker:

Thank you for the opportunity to comment on the above referenced project pursuant to SDCL 1-
19A-11.1. The South Dakota Office of the State Historic Preservation Officer (SHPO) would like
to provide the following comments concerning effect of the proposed undertaking on the non-
renewable cultural resources of South Dakota. Based upon the information provided, the
relocation/removal of 366 Main and 370 Main does appear to have an adverse effect on the
Deadwood Historic District.

Removal destroys relationships between buildings and landscape features in the district. The
ability of the district to convey its associations from its period of significance is negatively
impacted by the cumulative integrity loss to the setting, including the removal of both contributing
and non-contributing buildings. Further destruction of the remaining historical relationships, both
built and landscape, jeopardize this arca’s ability to convey the historic associations of the district
for which it was listed.

If relocated to a similar setting and orientation within the historic district, 370 Main can still
possibly contribute to the district. The SHPO will assess the status once the move is completed
and amend its location information in the nomination, which will then require final approval from
the National Park Service. Since 366 Main is non-contributing, it will remain non-contributing in
its new location. The SHPO will also amend this home’s location information in the

nomination. -

The SHPO will further consider the information submitted to the City for their review and
conveyed to this office sufficient for completion of SDCL1-19A-11.1. Once the City submits all
additional information, the SHPO will provide the City with a final determination. If at any time

900 GOVERNORS DR*PIERRE®SD 57501 P {605°773°3458}F{605°773°6041}°HISTORY.SD.GOV
DEPARTMENT OF TOURISM {T()URISM.SD.GO\"}

ey



this project falls under the review of Section 106 of the National Historic Preservation Act, the
state review will cease per SDCL1-19A-11.1.

If you have any questions or concerns, please contact Ted Spencer at Ted.Spencer@state.sd.us or
at (605) 773-6296. Your concern for the non-renewable cultural heritage of our state is
appreciated.

Sincerely,

Jay D. Vogt
State Historic Preservation Officer

’
P

/':f /_—/
Ted Spencér

Director, Historic Preservation Office
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PLANNING, ZONING AND KEVIN KUCHENBECKER
HISTORIC PRESERVATION " o R Historic Preservation Officer
108 Sherman Street The Historic City of the Black Hills Telephone (605) 578-2082
Telephone (605) 578-2082 Deadwood, South Dakota 57732 Kevin@cityofdeadwood.com

Fax (605) 578-2084

NOTICE OF CONTINUATION
Notification via email

February 3, 2014
Roger Tellinghusen
P.O. Box 1820
Rapid City, South Dakota 57701-2703

RE: Case Nos. 14001 & 14002 - 366 & 370 Main Street

Dear Mr. Tellinghusen:

On Wednesday, January 29, 2014, the Deadwood Historic Preservation
Commission reviewed your client’s applications for Project Approval at 370
Main Street and 366 Main Street located in the Fountain City Planning Unit in
the City of Deadwood. The project involves the demolition or relocation of 366
Main Street and the relocation of 370 Main Street to 33 Lincoln.

As you are aware, the Deadwood Historic Preservation Commission has
continued any action on these applications until the next regularly scheduled
Historic Preservation Commission meeting on February 12, 2014. This
information should be provided to my office by 5:00 p.m. the Wednesday prior
to the meeting to allow proper distribution and public notifications in order for
this item to be considered.

The Commission has requested additional information regarding the relocation
of these resources as well as explanation on all reasonable and prudent options
explored for these properties.

Please provide to this office a detailed site map with a survey of the proposed
property showing the location of the resource on the lot and its relationship to
the adjacent properties. The site plan also needs to include dimensions and
setbacks from the property lines. (See attached sample illustration)

Also, please provide what type of guarantee the project(s) would be to ensure
they are completed, if allowed to be moved, and what funding sources
Neighborhood Housing Services of the Black Hills would use for the relocation
of these resources in Deadwood.

The commission has the option to determine that all reasonable and prudent
alternatives have been explored which would either eliminate or mitigate the
adverse effect of moving the resources from this portion of the historic district.

With this option in mind, this office would encourage you to provide detail
responses to the following questions:



DEADWOO])

PLANNING, ZONING AND KEVIN KUCHENBI(E)%KER
HISTORIC PRESERVATION I = Historic Preservation Officer
108 Sherman Street "The Historic City of the Black Hills' Tel_ephope (605) 578-2082
Telephone (605) 578-2082 Deadwood, South Dakota 57732 Kevin@cityofdeadwood.com

Fax (605) 578-2084

e Is leaving the house at its current location reasonable and prudent?

e Is changing the current use of the structure from residential to small
commercial use reasonable and prudent?

e Is moving it to an adjacent property within the site and setting of the
current location a reasonable and prudent alternative?

e Is demolition or relocation of the resource to another area of the historic
district a reasonable and prudent alternative?

If you have any questions or need further information, please do not hesitate to
contact our office at your convenience. Thank you for your support in
preserving, protecting and promoting the rich and unique heritage of Deadwood
— A National Historic Landmark Community.

Sincerely,

Kevin Kuchenbecker
Historic Preservation Officer

cc:  Historic Preservation Commission Members
Terri Williams, City Attorney
Keith Umenthum, City Building Inspector
Paul Bradsky, Optima LLC
File
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DEMERSSEMAN JENSEN
TELLINGHUISEN & HUFFMAN, LLP

LAWYERS

PO Box 1820, RaPID CITY, SD 57709-1820
516 FIFTH STREET, RAPID CITY, SD 57701

MICHAEL B. DEMERSSEMAN TELEPHONE
CURTIS S. JENSEN 605-342-2814
MICHAEL V. WHEELER

RICHARD E. HUFFMAN FAX
GREGORY J. SPERLICH February 5, 2014 605-342-0732

ROGER A. TELLINGHUISEN
ROBERT J. ROHL

Historic Preservation Officer Sent Via E-Mail & US Mail
Attn: Kevin Kuchenbecker
108 Sherman Street
Deadwood, SD 57732
Re: Optima LLC: Application for Project Approval
366 Main Street, Deadwood, South Dakota
Your Case No: 14001

Dear Mr. Kuchenbecker:

The purpose of this letter is to provide the additional information requested of the
Applicant, Optima, LLC, by the Historic Preservation Commission at its January 29, 2014
hearing.

Please recall that Optima’s Application for Project Approval for the non-contributing
“Shea House” located at 366 Main Street was for demolition with the hopes to save the
house by donating it to Neighborhood Housing Services of the Black Hills, Inc. Optima has
confirmed that Neighborhood Housing not only wants the house, but is also researching
suitable locations for it within the city limits of Deadwood.

One of the options is to relocate the Shea House to the area along Calamity Lane
and Peck Street. The area to which Neighborhood Housing would move this house is also
known as Peck’s Garden Planning Unit. See Exhibit “A” setting forth proposed house
location with setbacks (all of which would be satisfied per City Ordinance). Also see Exhibit
“B” that illustrates the overall Vicinity Map — the existing Shea House location and the
proposed Shea House location. Finally, see Exhibit “C” depicting the front elevation as to
how the Shea House would look in the new proposed residential area setting.

If relocation of this house is approved, Neighborhood Housing has agreed to be
responsible for all costs associated with relocating the house to its new setting. No federal
funds will be used. See Exhibit “D”.



DEMERSSEMAN JENSEN TELLINGHUISEN & HUFFMAN, LLP

February 5, 2014
Page 2

It is Optima’s belief that the demolition and/or relocation of this non-contributing
house DOES NOT encroach upon, damage, or destroy an historic property. Thus, the
question as to whether all reasonable and prudent alternatives have been explored is a non-
issue. In researching this matter, in fact, we have not been able to find a single case where
a non-contributing structure such as this Shea House was found by this Commission to
have an adverse affect on Deadwood’s overall Historic District. It is Optima’s position that
denying its application to demolish and/or relocate a non-historic, non-contributing building
would be contrary to both South Dakota law and City ordinances. This position is supported
by former Deadwood City Attorney Memo dated November 9, 2004. See Exhibit “E”.

In the event this Commission does find that the proposed project DOES encroach
upon, damage, or destroy an historic property included in the national register of historic
places or the state register of historic places, then we ask the Commission to find that this
project, as proposed, is NOT ADVERSE to Deadwood and move to approve the proposed
project as presented. If a suitable location is found, this non-contributing house will be
preserved and put back to use as it was originally intended — as a single family dwelling in a
residentially zoned neighborhood. This is the goal.

It is important to reiterate that the City of Deadwood has, through a long, incremental
process of decisions and court decisions, made the determination that Lower Main Street is
a predominately commercial/retail corridor — making Lower Main, and thus the Shea
House’s present location, entirely unsuitable for a single family dwelling. The site and entire
strip in this area is zoned CH-Commercial Highway. See Exhibit “F” — Judgment &
Findings of Fact and Conclusions of Law of Judge Warren Johnson dated November 1,
1990, Eighth Judicial Circuit, File No. 90-242.

Finally, should the Commission find that the proposed project DOES encroach upon,
damage, or destroy an historic property and also finds that the project is ADVERSE to
Deadwood, then Optima asks that the Commission find that the Applicant has explored all
reasonable and prudent alternatives and thus APPROVE the project as presented.

In our opinion, given the information and accompanying Exhibits attached both
to Optima’s initial Application for Project Approval and this supplemental letter, all
reasonable and prudent alternatives have been explored. This house already sets on an
island between two commercial enterprises surrounded by parking lots (i.e. Cadillac Jack’s
Gaming Resort, the municipal parking lot across the street and The Real Estate Center).
Leaving the house in its current location or moving it somewhere within the same area does
not satisfy these larger issues and is thus not reasonable and prudent.

Furthermore, and for the same reasons set forth herein, leaving the house in its
present setting and changing its use to “small commercial” is not reasonable and prudent.
The market value of properties like this one, located along the main commercial entrance to
this gaming town, will not from a financial feasibility standpoint, permit a small commercial
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stand-alone use such as an “attorney’s office” or “hair salon”, as has been suggested during
public comment portion of the January 29, 2014 hearing. The market values of these

properties, or in other words what one has to pay when purchasing them, drive what they
can be used for economically.

In addition, additional parking to service Cadillac Jack’s/Optima’s present use as a
hotel, casino, and convention center is what is needed. Even the City has recognized the
need for parking in the construction of its municipal lot across the street.

In short, we believe that all reasonable and prudent alternatives have been
considered.

Sincerely,

A

r A. Tellinghuisen roger@demjen.com
DEMERSSEMAN JENSEN
TELLINGHUISEN & HUFFMAN, LLP

RT/ca
Enclosure
Cc: Client
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Shea House Relocation
Deadwood, South Dakota

Site Plan lllustration

LEGAL DESCRIPTION:
REMAINDER OF TRACT H
BEING A PORTION OF PROBATE LOT 327,

LOT 1 OF THE MURRAY SUBD. OF PROBATE LOT 327,
AND A PORTION OF LOT 5 OF PECKS GARDEN SUBD.,
AND A PORTION OF SCHOOL LOT 16,

ALL LOCATED IN THE CITY OF DEADWOOD
NW}; SEC. 27 T5N R3E BHM

LAWRENCE COUNTY, SOUTH DAKOTA NOTE: DIMENSIONS ARE APPROXIMATE

SCALE: 1"=30’




Fountain House and Shea House Relocation

Deadwood, South Dakota
Vicinity Map

L
House Location \.)A“yj
BadwoodsSD \/ /i
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Gt Fouridation .-
City of Deadwood/ -

‘Community Devalopment -
nancial Institutions Fund

- Cityoflead - .
Meade County” ",
NeighborWorks America™ .

“Sguth Dakota Housing _ .
Development Authority -

City of Speatfish -

City of Stirgis ="+

United Way of the BlackcHils
e USBanke

Wells Fargo Bank .. -

February 5, 2014

own beehi;Sitity . .
Deadwood Historic Preservation -

eadwood Gaming Assotiation -
First Interstate Bank .

‘LawrenceCounty -

SDA Rural Developrent *~

Kevin Kuchenbecker

Deadwood Historic Preservation
108 Sherman Street

Deadwood, SD 57732

Mr. Kuchenbecker,

As Executive Director of NeighborWorks Dakota Home Resources (DHR), | am
formally accepting the responsibility of moving the Fountain House and the Shea
house. We will do our best to preserve and protect these historic resources of
Deadwood. Itis our intent to move the Fountain-House to 33 Lincoln in Deadwood.
We are considering a couple of sites for the Shea house and it is our goal to relocate
this house in Deadwood. NeighborWorks DHR will be utilizing our own funding
sources for the projects. Federal funding will be not be utilized for this project.

If you should have any questions, please contact me at (605) 578-1401.
Thank you.

Sincerely,

Maek

oy McCracken
Executive Director

Buy, Fix, Keep: Building Myﬁéorﬁoads Together
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JOHN R. FREDERICKSON

ATTORNEY AT LAW

68 Sherman Street, Suite 311 - P.0.

Deadwood, South Dakota

MEMDO

To: Mayor Toscana
Deadwood City Commission
Deadwood Historic Preservation Commission
Bernie Williams
Jim Wilson

From: John R. Frederickson
Re: 382 Main Street Demolition Request
Date: November 9, 2004

ISSUE

E ~
Whether or not the Deadwood Historic Preservation

Commission can deny a request for demolition of a non-historic,
non-contributing building located in an area zoned for
commercial uses within the City of Deadwocd.

BRIEF ANSWER

It is unlikely that a court would uphold the denial of the
application to demolish the building because the structure would
not be considered an historic property.

FACTS

Wal-East Development, Inc. has requested a demolition
permit to tear down a building located at 328 Main Street,
Deadwood, South Dakota. The structure is an office building
located in the area zoned for commercial use. .The building was
constructed and built in 1963 and is a not an historical
contributing building in Deadwood. The building is not
associated with any significant historical event, individual orx
pattern in the Deadwood history nor does the building present
any historic appearance to the public.

The Deadwood Historic Preservation Commission has requested
an opinion as to whether or not, under the above facts and
current South Dakota law and the Deadwood City Ordinances, it
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can deny project approval for the demolition of the building.

ANALYSIS

South Dakota law defines historic property as any building,
structure, object, district, area, or site that is significant
in the history, architecture, archeology, paleontology, and/or
culture of the state, its communities or the nation. SDCL 1-
19A-2(3). SDCL 1-19B-20 further provides:

the local governing body of any county or municipality may
adopt an ordinance designating one ox more historic
properties on the following criteria: historical,
architectural, archeological, and cultural
significance; suitability for preservation or
restoration; educational value; cost of acquisition,
restoration, maintenance, operation, or repair;
possibilities for adaptive or alternative use of the
property; appraised value; and the administrative and
financial responsibility of any person or organization
willing to underwrite all or a portion of such cost.

The City of Deadwood has adopted such ordinance and
provides that the demolition of historic resources within the
City of Deadwood is governed by Ch. 17.68 of the City of
Deadwood Code of Ordinances. In particular, Section 17.68.050
addresses the criteria for the issuance of certificates of
appropriateness or project approvals for requests like the
demolition from Wal—-East Development. The project approval in
this particular case is for the demolition of a building located
at 382 Main Street, Deadwood, South Dakota. Demolition of
historic resources is addressed under Section 17.68,050(D)
Demolition, and provides in general that the Commission is to
use the following criteria in reviewing whether or not
historical resources can be demolished:

1) The individual architectural, cultural and/or historical
significance of the resource.

2) The importance or contribution of the resource to the
architectural character of the district and, where appropriate,
the damaging impact of the resource on the architectural
character of the district.

3) The importance or contribution of the resource to
neighboring property values and, where appropriate, the damaging
impact of the resource on neighboring property values.

4) The commission shall consider the difficulty or

410037005
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impossibility of reproducing such a resource because of its
texture, design, material or detail.

In the instant case, the staff has determined that the
building is not historically contributing. It is not associated
with any significant events, individuals or patterns of history
of Deadwood. The building does not present any historic
appearance to the public. Additionally, it has been determined
that the demolition of the building would have no adverse effect
on a historic district and will not encroach upon, damage or

destroy the Deadwood National Historic Landmark District (see
staff report).

It seems  apparent that the state statutes and the ordinance
governing demolition, when read in concert, are intended to
preserve and protect historic properties. I believe historic
rasources and historic properties for the purpose of
preservation and protection axre one in the same. The building
at 382 Main is not an historic property nor an historical
resource to which the statute or ordinance seems to apply.
Because the building is not a contributing building, is not
associated with any significant event, individual or pattern *and
the proposed demolition would not have an adverse effect on any
historical district, to deny the application approval would be
contrary to South Dakota law and Deadwood City Ordinances.

Also troublesome is reference to a lower court
determination that nowhere within SDCL 1-19B exists any
authority for a commission to deny a demolition permit even if a
property is historic. Donovan v. City of Deadwood, 538 Nw2d
790, 793 (S.D. 1995). The South Dakota Supreme Court went on_to

.say that “on the contrary, SDCL.1-19B-27 provides that historic

properties may be demolished after 180 days notice given to the
historic preservation commission an uring chat 18 od,

the commission may ne i y ort to find
2 _means of preserving.the property. However, at the conclusjion

of the 180 days, the owner of historic property may raze the
property. Based on my reading of SDCL 1-19A, 1=138-ard-the
Donovan case, I do not believe the Deadwood Historic
Preservation Commission denial of a‘féﬁﬂﬁgt*fvr‘demctttion under
fhese facts would-be-upheld by the courts.

Should you need anything further please feel free to
contact me.

[Bo04/005
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STATE OF S0UTH DAKOTA )
COUNTY OF LAWRENCE )

50BN MAXWELL, TINDA  MAXWELL, .

HARTLYN E. CARTNER, WILLIAM - H.

' 'DEARSON, ~ JOBN. -L,  PEARSON, -
FAUNILLE FIERRO, PAMELS
CLEVELAND, . PHILIP SHaMA, -

WINIFRED SHAMA, JUDITH BAUER,
DQNﬁLD QSTRY, RORA QOSTRBY,
CHARLES B. FERRIS, . WINIFRED
FERRI_S’ &nd mm AUER £ i
L -Petitionars;

ST wi VSa

CITY OF DEADWOOD.BOARD OF -
ADJUSTHMENT and its members -

"BRUCE OBERLANDER, GLER

STRATTON, -MARY DUNNE, MARTE

_FARRzER and W, E. LANDWEHR,

Respondents,

Deadwood Board of Adjustment-

L

' ' ' ’
& . 1 g 5 .

T UCiY No L 024205

i

at
-

:

‘TN CIRCUIT COURT

N .

15, TR T
\:1 B

é i
8.
g

et

%
oy

EIGHTH JUDICIAL CIRCUIT

R
&Y Vs saa

The Petitioners having appeaTEd the dacision of the Cxty of

'!

and the Petltioners:be ng

LA

represented by Reed c. Richards of Deadwoodrhﬁouth Dakotq and-

Deadwoad, South Dakota; &nd the Court having taken testdmony . oms i s

" the Sth day of Septembex, 1990, and upon.the testimony heard, “tHe

-the Respondents being represented by Steven M.

(AR e )

chrlstensen of
RE N

exhibite of the parties and the nrgument of cuunsel, ths Court

having entered its following Findings of Pact and Conclusions 6%

Law, it is hereby'

ORDERED, ADJUDGED AND DECREED

That the decisicn of. the Deadwood Board of Adjustment denying the

Petitioners’ request for rezoning is reversed, and

It is further ORDERED, ADJUDGED AND DECREED that the zOning

FILED

bwmmncmmbﬁ&whbﬁwa



.0of-the property from 390 Main Street to 296 Hain ‘Street”

hereby i8 changed from residential to commercial.

Done iﬁ gpen Court thig [s-' day of November, 1880.

' BY THE COURT

cuiﬁ t:our:t J udge

-t .1
BT AR - i — J\JU()I_I- sanar

JUNTY QF LAWRERCE -

-m‘m w‘mh&lm carchelly Compar
e R
I ) -:owd thy tome end the wh &mﬁ,!a—
" Byr :

.lu&mﬂwﬂd?rimmmdm oW i3
‘Deputy Clerk .

“ull force and

Fatad \ovens TR 19,53‘5
: ' A d . Cigri of Cogms

- { SEAL) . . _ ' ‘ A

G5l Bs/Cc/ Lt
L TWITTETTTIE L f v ~s—n ’ P B

FILED .

Lawrent:e County, Seuth Dakotn o Tw

0CT 31 1330




i STATE OF SOUTH' DAKOTA. ) - T IN CIRCUIT COURT
T ~_ ¥ ) - :.-_'.. *a ___._; .. ):SS :
COUNTY OF LAWRENCE @ )

EIGHTE JUDICIAL CIRCUIT
Civ. No. 90-242

JOHN- I'IBXWEIL LIRDA MAXWELL:,
" MARILYN E. CARSENER, WILLIAM  H.
PEBRSON, - JOAN . I PBARSON
.E‘AUNILLE ’ FIBRRO P EAHELA'
;. CLEVELAND;. PHHJTP . GHAMR,
R NIE’RED SHRMA JUDITH BAUER,
.. ’DONBLD OSTBY, NORB. :-QSTBY,
- CHRRLES B B‘ERRIS r WINTFRED
- FERRIS and HYR‘I‘LE "AURR. SR

.
200 D M s’ it et St P St vt S et

Petl.tloners r

- -Z'A" (‘«T'prrrrr-} rh-;-\'—' C‘OHCEUSIOHS QE LBH

)
1

" BRUCE- GBERLAI\IDER, GLEN - )

'-.STRATTOI\’(_, MARY..DUNNE,; MARTE 3

FERRTER® o7 B LENDW’EHR, ) vl
: . = } )
~Resp0nﬁen...s. 3 ) e
2z The-.-Pe‘-ltJ_Oners havmg appealed the decision of the City of

errmen” TN Ralll s DL, 2

,Deadwood Boar-d. of Adjus;men_t' and the PEuLthneIS belng

represented by:_Reed c, Rn_chards of Deadwood South Dakota-_ and

the Respoﬁdents be1ng rebresented by Steven M. Chrz_stensen of

-

Deadwood, .SOuth Da}cota- and the Court havlng taken testlmony on

the Sth day o: September, 1990 p a.nd upon the testlmony heard ¢ the.

exha.b:.ts of the partles and the az:gument of counsel the Court-

-hereby makes and enters the fol_lowing F;anh.ngs of Fact and

Conclusz_ons of Law* . i .
e . %L .. . FINDIRGS OF FACT:

B 3
PR = FR. A R - "- -

;. Petltloners are all resz.dents and owners of real

property located between 390 HMain Street to ?SEHE; ﬁet(

Deadwood, ,Scuth Dal.ota : [zvrence Caunly;- South Dakota

Fuwe “gaam “u G =5 | ey GV 11990

FERELS P R THOTHES. QF: FACT, AD:: & i 5.

7

200

VLD aEre

2_.



- 2. Petitioners appeared before the Deadwood Board of
Adjustment on the 2nd day of May,.19390 and reguested that the
above-described property be rezoned from residential to

commercial which request was denied.

- 3. Petitioners then petitioned the circuit court for a
=MH§if 6ﬁ}gértioiari, which Writ was issued on the 31st day of May,

1990, with a hearing set for September 5, 1990.

4. On September -5, 1990 the Court-heard testimony from

“w*h~representau‘ve members 0I~Petit1eners“
D7/24/28 .FRI 97:28 FAT EOS 572 83l O myT Comme
recewved lnto EVLdenCE certain -exhibits offered by the partles.

Regpondents .;and .

S The evidence shows that a portlon of the above-described
real p;o?erty from 350 Hain to 296‘Main was at one time zoned
cdﬁmérci&lj&ﬁd=that#ﬁheﬁbalance of pfopérty was. zonad

.f'; idential. . -~ © - ) . I
.ﬁjvﬁ¢6ifﬁﬂﬂgéw zoning map was adopted in 1989 by the City of
:Deadwoodd.. No one involved .in the adoption of the new zoning map
was &éaresof.tﬁé:fact that the property from 350.Main to 296 Main
‘was. then’ zoned.commerciali: i

e I:.'fhe-Deadeod planning and zoning administrator tgstified
thatiif the existing commércial zoming from 350 .Main to 296 HMain
:had been known at the. tlme that the new zoning map was being

';ccuSLdered that . ZOnLng cla551flcatlon would have been maintained
31, thé new zoning map.

8. The pétitibnérs testified and presénted evidence that
.the property involved in the petition wés deteriorating as a
‘place for [people to live and raise their families because of the

high?trqfﬁiq volumg,‘the noise, the lnFI%% drgque, the

Lawrencs County, South Dakofa‘ '

kGY 17830
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-increased danger to children from the street, the increased

danger to drivers. in attempting to get in and out of their
driveways, the increased tourist and commercial parking in their
area and the drop in residential value of their real estate.:‘

9. The petit:‘;oners testified aﬁd presented evidence that

the property imvelved is much more suited for commercial use, has

gréa‘.«;_erm{ré,iue as commércial property, has a dominant and growing

use ag commercial property and. as .a commercial strip located at

one of the major hlghway entrances to the City. of Deadwood.

e pro, 2 - e

S, - P .- M\: Lo

_ 87424798 F?Iltih »7 The 64t ﬂpl-&nner andrren - gity commissioner test* fied

that the area was bas:_c:ally a growing commercial area and that
the area should be changed from residential to commercial.

g ilc. Two. pitycommiggioners voted to chaige zo'ning and -one
fcommissioner and- the mayor voted not to change the zoning:

=l%3:13& ;. The .fnayor.v.ds;against the change in zoning Since it
‘would setia. precedent for Charles Street which ie currently zoned
residential; - that there wasn’t adequate replacement housing .in
-'Déaﬁwogd; -that there” was Jther commercial property of the same
;size and type :that-could be ntilized in Deadwood.

14. The 'Pétitioners presented evidence that the change of

rzoningon: lower: Main would not be a precedent for Charles Street;

e

that :there was- other” housing available; that there are a number

'idf'.~re'3id<_an'&ialzdevelopinents in the planning st'a'ges ; that there is

-no other similar commercial areas that could be developed in
Deadwood and that the .availability of other commercial areas is

not "a. proper considération in determining whether or not to

change rzoning. T i L E D

Lawreace Caunty, Seutly Dakoia

NOV 1 1990

FAT STy
PR T
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The _-C:';t;y.é}dopted a Compreheﬁsive plan in 1971 which
called for and piahned'uéon further commercial development in the

area proposed by petitioners for a change of zoning.

16. The Comprehensive Plan is a legal document. under_v;?hich

the planning and zoning for the City and with which the City is
{to ‘tomply in all zoning decisions. “

- iy, “The ,pétition for change of zoning is in compliance with

th‘é C‘omp'rehensive Plan of tﬁe City; that the current zoning

of the area as resldential is not 111 compl::_ance w:.th the

;.,;; 3 ..‘,sv-'-_:-.‘,..:

L3

t/2t !Mreﬁnnsm @@cforothe clty,-og_geadmod' o R ' - e

Upon the J:oregOLng Flnd:x_ngs of Fact, the Com:t makes the
followq_ng:

T e - . =t kd -
3 &y * g eEU.L Ve ¢ =
Jard x i =N = 2

- ' CONGLUSIONS OF LAW:

i B> SN

(IR S Sy ——Tmen

1. The Court has jur1 sdw ction of this matter pursuant to
“spon 11-4 25, et. seq- )

‘I‘he actlon of the Deadwood Board of Adjustment deny:.ng

-_._'s-..-

the pELithH for change of zon‘ng i8 not supported bv any

substantial or competent evidence and is unreasonable.

. B The decisn_on of the Deadwood Board of Adjustment, belng

A

unsupported by su.bstantn.al or competent ev:Ldenc:e is arbltrary,

caprlclous axxd cont,raz:y to the Comprehen51ve Elan adopted by “the
?7;-Lty Ta 1971. f' T a

‘__-... 5 et

4_. ‘I‘he petltz.oners have Shown the action af the Deadwood

Board of Adjustment to be arbitrary and’ caprlcz_ous and without

ba_si.s in law or fact by cglear and convincing evidence.
,’::5‘;. \The decisgion.of the deadwaood Board of Adjustment denying
rthé ,irequest. for - rezoning is therefore :rrﬂev%sjeﬁ
T E ™ i _ Lawrence County, South Dakota



Haxwell et al. v. ity ‘af Deadwood Board of Adjustment, et.
Elndlngg of ract and Cooclosgions of Iaw

LET .JUDGMENT BE ENTERED ACCORDINGLY

Done in open Court this /sf. . day of November, 1990.

BY THE COURT:

FR_ 87 88 FAX: "“R 578 381%°

2813 T———]—CIICH_'Lt Codrt Judge

-:.- e "—-.—--._. camie ___..._...‘.....4 T ._: T . s _:';'..' w e U[LUJ_.& &__ ) : e S
24798 - E

By SouE sEealy i

; Deputy Clerk

(8Eal)
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DEMERSSEMAN JENSEN
TELLINGHUISEN & HUFFMAN, LLp

LAWYERS

PO Box 1820, RaPID CITY, SD 57709-1820
516 FIFTH STREET, RAPID CITY, SD 57701

MICHAEL B. DEMERSSEMAN TELEPHONE

CURTIS S. JENSEN 605-342-2814
:MICHAEL V. WHEELER

RICHARD E. HUFFMAN FAx

GREGORY J. SPERLICH February 5, 2014 605-342-0732

. ROGER A. TELLINGHUISEN
ROBERT J. ROHL

Historic Preservation Officer Sent Via E-Mail & US Mail
Attn: Kevin Kuchenbecker

108 Sherman Street

Deadwood, SD 57732

Re: Optima LLC: Application for Project Approval
370 Main Street, Deadwood, South Dakota
Your Case No.: 14002

Dear Mr. Kuchenbecker:

The purpose of this letter is to provide the additional information requested of the
Applicant, Optima, LLC, by the Historic Preservation Commission at its January 29, 2014
hearing.

Recall that Optima’s Application for Project Approval is to move/relocate the
“Fountain” house located at 370 Main Street to the vacant lot known as 33 Lincoln Avenue,
within the city limits of Deadwood. This area is also known as Ingleside Planning Unit. See
Exhibit “A” setting forth proposed house location with proposed setbacks (Options 1 & 2).
Also see Exhibit “B” that illustrates the overall Vicinity Map — the existing Fountain House
location and the proposed Fountain House location. Finally, see Exhibit “C” depicting the
front and side elevations as to how the Fountain House would look in the proposed new
residential area setting.

The setbacks set forth in Deadwood'’s ordinance are: 20’ front yard; 10’ rear yard;
and 5’ side yard (except for corner lots where a 10’ side yard setback is set forth). It is
important to note that the setbacks set forth in the ordinance are strongly supported for new
construction projects in new areas of development. In this case, however, most every single
house along Lincoln Avenue would violate the required setbacks in some fashion. Most do
not meet the front yard setback of 20'. In fact, in this case, while the proposed lot would
allow for the front yard setback to be met, a lesser setback would be desired to match up
with the adjacent houses.
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As for the side yard setback, it appears that a variance will be required. This is not
out of the ordinary for this historic neighborhood, however. The house just across Jackson
Street on the same side of the street as the Lincoln Avenue lot is also on a corner lot and
appears to set right along the property line or close to it, clearly not meeting the 10’ corner
lot side yard setback requirement. If a variance were requested, we believe logic would
prevail in its approval. The rear yard setback is easily satisfied.

Exhibit “E” depicts the old apartment building that was destroyed by fire and that
historically used to set on this now-vacant Lincoln Avenue lot. Note that it does not even
remotely meet the required setbacks!

If relocation of this house is approved, Neighborhood Housing has agreed to be
responsible for all costs associated with relocating the house to its new setting. It's our
understanding that no federal funds will be used. See Exhibit “D”.

In the event this Commission finds that the proposed relocation project DOES
encroach upon, damage, or destroy an historic property included in the national register of
historic places or the state register of historic places, then we ask the Commission to find
that this project as proposed is NOT ADVERSE to Deadwood and move to approve the
relocation of the Fountain house as presented. This contributing house will be preserved
and put back to use as it was originally intended — as a single family dwelling in a
residentially zoned neighborhood.

It is important to reiterate that the City of Deadwood has, through a long, incremental
process of decisions and court decisions, made the determination that Lower Main Street is
a predominately commercial/retail corridor — making Lower Main, and thus the Fountain
House’s present location, entirely unsuitable for a single family dwelling. The site and entire
strip in this area is zoned CH-Commercial Highway. See Exhibit “F” — Judgment &
Findings of Fact and Conclusions of Law of Judge Warren Johnson dated November 1,
1990, Eighth Judicial Circuit, File No. 90-242.

Finally, should the Commission find that the proposed relocation project DOES
encroach upon, damage, or destroy an historic property and also finds that the project is
ADVERSE to Deadwood, then Optima asks that the Commission find that the Applicant has
explored all reasonable and prudent alternatives and thus APPROVE the project as
presented.

In our opinion, given the information and accompanying Exhibits attached both to
Optima’s initial Application for Project Approval and this supplemental letter, all reasonable
and prudent alternatives have been explored. The Fountain House already sets on an
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“island” between two commercial enterprises surrounded by parking lots (i.e. Cadillac Jack’s
Gaming Resort, the municipal parking lot across the street and The Real Estate Center).
Leaving the house in its current location or moving it within the same planning unit does not
satisfy these larger issues and is thus not reasonable and prudent.

Furthermore, and for the same reasons set forth herein, leaving the house in its
present setting and changing its use to “small commercial” is not reasonable and prudent.
The market value of properties like this one located along the main commercial entrance to
this gaming town will not, from a financial feasibility standpoint, permit a small commercial
stand-alone use such as an “attorney’s office” or “hair salon”, as has been suggested during
public comment portion of the January 29, 2014 hearing. The market values of these
properties, or in other words what one has to pay when purchasing them, drive what they
can be used for economically.

In addition, additional parking to service Cadillac Jack’s/Optima’s present use as a
hotel, casino, and convention center is what is needed. Even the City has recognized the
need for parking in the construction of its municipal lot across the street.

In short, we believe that all reasonable and prudent alternatives have been
considered.

Sincerely,

/ ~Roger A. Tellinghuisen roger@demjen.com
DEMERSSEMAN JENSEN

TELLINGHUISEN & HUFFMAN, LLP
RT/ca
Enclosure
Cc: Client



Fountain House Relocation

Deadwood, South Dakota
Conceptual Layout - Option No. 1




Fountain House Relocation

Deadwood, South Dakota
33 Lincoln Street
Site Plan lllustration - Option 1

LEGAL DESCRIPTION:
LOTS 6-7-8 & 9,30' X 50' . 1=z
N&NWB&O& SCALE: 1"=30
VACATED ALLEY BLK 42
ALL LOCATED IN THE CITY OF DEADWOOD
SW}; SEC. 23 T5N R3E BHM AND

NWY; SEC. 26 T5N R3E BHM
LAWRENCE COUNTY, SOUTH DAKOTA NOTE: DIMENSIONS ARE APPROXIMATE
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Deadwood, South Dakota

Conceptual Layout - Option No. 2
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Fountain House Relocation

Deadwood, South Dakota
33 Lincoln Street
Site Plan lllustration - Option 2

LEGAL DESCRIPTION:
LOTS 6-7-8 & 9,30' X 50' , A i
N&NWB&O& SCALE: 1"=30
VACATED ALLEY BLK 42
ALL LOCATED IN THE CITY OF DEADWOOD
SWY SEC. 23 T5N R3E BHM AND

NW}; SEC. 26 T5N R3E BHM
LAWRENCE COUNTY, SOUTH DAKOTA NOTE: DIMENSIONS ARE APPROXIMATE
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Fountain House and Shea House Relocation

Deadwood, South Dakota
Vicinity Map

(e
Existing SHea
Ho! §LP0A y

/ Proposed Shea ! S
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House Location
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‘Adamis Mastrovich .
Family Foundation .. .- -
City of Belle Fourche ™~ - -
Town of Central City - -
Citi Foundation - *
City of Deadwiood/ -
Deadwood Historic Preservation -

Community Developrent -
nancial Institutions Fund

NeighborWorks America™ .
“South Dakota Housing _ -
“Development Authority -

Alternative format

Deadwobd Ganfing Association -

USDA Riral Developrient
Wells FargoBank . -

available upor Téquest. .

pportunity pr'ganltion. L

February 5, 2014

Kevin Kuchenbecker

Deadwood Historic Preservation
108 Sherman Street

Deadwood, SD 57732

Mr. Kuchenbecker,

As Executive Director of NeighborWorks Dakota Home Resources (DHR), | am
formally accepting the responsibility of moving the Fountain House and the Shea
house. We will do our best to preserve and protect these historic resources of
Deadwood. Itis our intent to move the Fountain House to 33 Lincoln in Deadwood.
We are considering a couple of sites for the Shea house and it is our goal to relocate
this house in Deadwood. NeighborWorks DHR will be utilizing our own funding
sources for the projects. Federal funding will be not be utilized for this project.

If you should have any questions, please contact me at (605) 578-1401.
Thank you.
Sincerely,

brn A

oy McCracken
Executive Director

Buy. Fix, Keep: Building W@Morﬁoods Together
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. JOHN MAXWELL,

e

STATE OF S0UTH DAKOTA ) .
) }2BE
COUNTY OF LAWRENCE )

TINDA MAKWELL,.
MAKTILYN E. CARTNER, WILLIAM = H.

. PEARSOK,  JOAN. L,  PEARSON, -
FAUNILLE FIERRQ, PAMELA
CLEVELAND, = PHILIP SHAMA,
WINIFRED SHAMA, JUDITH BAUER,
DONALD OSTBY, NORA OSTBY,
CHARLES B. FERRIB, . WINIFRED
FERRIS, and MYRTLE AUER .- :
o -Petitiohars,

‘ '? e VSa e

CITY OF DEADWOOD.BOARD OF -
ADJUSTHENT and its members
"BRUCE OBERLANDER, GLEN
STRATTON, MARY DUNNE, MARTE
FARRIER and W. E. LANDWEEHR,

Respondents.

' ! ’
1
4
Y
1,
\
K
¥
X

EXHIBIT

‘IN CIRCUIT COURT
EIGHTH JUDICIAL CIRCUIT
civ-No.ﬂ50424zti§;

- s,

The Petitionars having appea‘ed the dacision of the Clty of

1

._1.{ =

Deadwood Board of Adjustment- and the Petltioners«belng

raprasented by Reed ©. Richards of Deadwood,;South Dakotap and-

the Respondents being represented by Steven M. Chrlstensen of

AR u-e:_:-:_—j

Deadwood, South Dakota: and the Court having t&ken'testimqny QIS T2/05

" the Sth day of Septembex, 1990, and’ upon the testimony'heard, ‘the

exhibitre of the partles and the urgument of counsel ths COurt

having entered its following Findings of Pact and Conclusions 6f

Law, it is hereby’

ORDERED, ADJUDGED AND DECREED

That the decision of the Deadwood Board of Adjustment denyind the

Petitioners’ request for rezoning is reversed, and

It is further ORDERED, ADJUDGED AND DECREED that +the zoning

FILED

mm&’0mmba5mnhbdwm

- o
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‘of the property from 390 Main Street to 296 I{a.in Street be agc_i___ s

hereby ig changed from residentizal to commercial. . e

Done m open Court this /g day of Hovember, 1980. '

BY THE" COURT

41}@/

cuit bour:t Judge

i - - quu“:_.a— .v‘u
& MNTYO‘LAWRM
nmtvw'..ythaﬂhawcmduﬂ
;e g yithin inotrament with tha m-ig{\al owuf

e : AsTadmy oice and fhaf it s 2 fruazn mmlc
“oﬁgfn‘!bc “téme end the whels therdsd], -

) . e . g the Rllng tisresn and sanis s sow i
. By:r_ . ; il force and ftect . _—
‘Deputy Clerk . , Fatad vy TN 155

BRUCE_ Gars of Cous
“{( SEAL.) ., ‘ LS

. &0:0T BE/CC/ LG

)

HFILED

renr:a CDUH’Y‘, Seuth Dako}- - i sRgnes 5

0CT 31 1990
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i g STATE 01? SOUTH DAKO‘J:A y oo IN. CIRCUTIT COURT
: ~5™ ) 288 4 :
COUNTY OF LAWRENCE @ ) EIGHTH JUDICTAL CIRCULT

Civ. No. 90-242

JOHN MBXWELL, LINDA HAXWELL,
- MARILYN E. CBRTNER, WILLTAM  H.
EEaRSON, ‘JOAN . Ii. PEARSON r

FAUNILLE -~ ~ FIERRO, ~ BAMELA’
. {'CLRVELAND, . PHILIP . SHAMR,
iwiv. - WINIFRED :SHEIMA, - JUDTTH BAUER,

. 'DONRID  OSTBY, . NORA -..QSTBY,
'CHRRLES B.- FERRIS, WINIFRED
- FERRIS ancl MYRTLE "AURR. - ..

Pet:.tloners =

"ZEIHDEGS.,QE- PACT. BWD: < hio _ L. _“ .

BRUCE OBERLANDER, GLEN
STRATTON_, 'HARY»DUNNE, MARIE
FZSRRIE’R" Eirid ‘S'T 3 25 LENDWEHR,

B
> '
' ' hd g , .

PR Y

g oSl ox 'Respondem:s. 3

;;5’ 292 x The I?etltz_c:vners havlng appealed the decision of the City of

Deadwaod Bo d- of Adjustment- and the Petltloners being

B represented by .Reed c. Rz_chards of Deadwood South Dakota-. and

2 the Respondetlts belng represented by Steven M. Christensen of
..Deaciv;reed,._South Dakota- and the Court hav:.ng taken testlmony on
the Sth day of September, 1990 i and upon the testimony heard s the
exh:.b:.ts of the part:.es and the argument of counsel, the Court
; -hereby ma)_ces and enters the following Fz_ndn.ngs of Fact and

Conclusz_ens of-.Law' ,- ) B .
- .57, .. .  FINDINGS OF FACT:

-2 2 == Bt 3 .
EEY Ve, Frow o 0, WA W S

i Petltloners are all res:.dents and owners of real

property located between 390 Main Street to’ ﬁsgﬂzrﬁﬁe‘ﬁz

Deadwood, SOuth Dal.ota v [Zvwrence County,-Sauth Dakotd

Gpde st L o 507 11990



“f%~~representat‘ve nembers oﬁ_PetitienersM

- 2. Petitioners appeared before the Deadwood Board of
Adjustment on the 2nd day of HMay,.199%0 énd requested that the
gbove-described property be rezomed from residential to
commercial which request'ﬁas denied. :

- Petitioners then petitioned the circuit court for a
ert of Certlorarl, whlch'ert was lssued on the 31st day of May,

1990, with a hearing set for September 5, 1990.

4. On September 5, 1990 the Court~heard testimany from

D7/24/P8 _FRI 07:38 PAX E05 572 237l pTRTITm Covme

e

recelved lnto EVLdence certain ‘exhibits offered by the partles.
_55 The eVLdence shows that a portlon of the above-described
real p;operty'from 350 Main to 2806 Main was at one time =zoned

comm@rcial-iard "that:the tbalance of property was. zonad

;ié?idenﬁial. . T T . . % B

e$?rf¢6ﬁFﬁAxgéw zoning map was adopted in 19889 by the City of

:Deadwood.. No one involved .in the adoption of the new zoning map

was dware:of the:fact that the property from 350, Main to 296 Main

‘was. then' zoned.commercial: )

i 7... - The -Deadwood planning and zoning administrator tgstified
thatiif the existing commeércial zoning from 350 .Main to 296 Main

had been lnown at the. tlme that the new zoning map was being

mcon51dered that . zcnlng cla551flcatlon would have been maintained

in thé new zoning map.

8. The pétitibnérs testified and presented evidence that

.the property invodlved in the petition was deteriorating as 2

‘place :for people to live and raise their families becaunse of the

high%trgfﬁiq volume, the noise, the ing; §£drF§i¥e, the

Lo 17

Lawrencs County, South Dakots

kGY 11930

NN

-Respondents ..and .

|
o
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Saiitea ..

. e

-increased danger to children from the streef, the increasad.
danger to drivers in attempting to get in and out of their
driveways, the increased tourist and commercial parking in their
area and the drop in residential value of their real estate-:‘

9. The petitioners testified aﬁd presented evidence that

the property imvolved is much more suited for commercial use, has

gré}’;i’ﬁez':h{ré.iue as commércial property, has a dominant and growing

use as commercial property and as .a commercial strip located at

one of the major hlghway entrances to the C:Lty of Deadwood.

cr c———ie P

.

R7/24/98 F?Illﬁ’q 7T};e cﬁ‘ﬂ_typ p?.—a«nner andn-ene c1t.y comm:.ss:.oner test1 fied

- g
L

-~ that :there was- other” housing availabley that there are a numberT

that the area vas -ba"sically a growing commercial area and that
the area should be changed from residential to commercial.

s '110 Two pity-commiigioners voted to charige zohing and one
ccommissioner and the mayor voted not ta change the zoning:
o213 . The i'nayor.vdsf_agginst the change in zoning sSince it
‘would setia. precedent for Charles Street which ig currently =zoned

residential;: that there wasn’t adequate replacement housing .in

"Deadwood; -that there was Jther commercial property of the sSame

;size and type :that conld be utilized in Deadwood.

14. The 'Pétitioners presented evidence that the change of

czoning‘on. lower: Main would not be a precedent for Charles Street;

';éf:.'re’sid_en{:ial:developinents in the planning sfages ; that there is

-no other similar commercial areas that could be developed in
Deadwood and that the .availability of other commercial areas is

not"a, proper comnsidération in determining whether or not to

JFILED

lawrence Caunty, Soutly Dakota

NOV 11990

cha'._nge_ zoning.

SNt sTY
ETRR 1Y
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-‘_;;/_:z _/_ggﬁre_j:;ensrve ri‘ a;n'cfor qthe Cltyr ofr— Deadwood.

‘the ,irequest.. for ' rezoning is

15,

called for and pié.nned'uéon further commercial development in the

area praposed by petitioners for a change of zoning.

ls,

the planning and zoning for the City and with which the City is

{td tomply in all zoning decisions.

7.
thé C‘ompi-ehensive Plan of tﬁe City;

e B O oo, Pl B B i

_,.-., it o ,-:-‘, .-_.-\-.:;., %« e

et

followq_ng :

P s T o g >

& L€ e
-

CONCLUSIONS OF LAW:

‘l‘he act:_on of the Deadwood Board of Adjustment deny:.ng

Foak S mialtls

the petitlon for changs of zonlng is not supported by any

substantial or competent evidence and is unreasonable.

. 3. The decis:.on of the Deadwood Board of Adjustment, belng

s

unSupported by substa_ntlai or competent evldence is arb:.trary,

== '; :

capr:.c:z.ous and contrary to the Comprehensnre Plan adopted by the

C.Lty m 19‘71. ' -

4_. ‘l‘he petltn.oners have Shown the action of the Deadwood

Board of Adjustment to be arbitrary and’ caprlcz_ous and without

ba_si__s in Jaw or fact by oglear and convincing evidence.

5. The decision.of the deadwood Board of Adjustment denying

thereforpe‘t T ORVEFR

o . LD

e B - _ Lawrence Catnly, Souf.h_ Dakqfa

(L W1 §0Y 11930

The :Cn';tir.ég.dopted a Comprehensive Plan in 1871 which
The Comprehensive Plan is a legal document. undez;&hich

Theé petition for change of zoning is in compliance with
that the current zoning

of the area as res:Ldential is not J_n compl:;_ance w:.th the

Upon the foregoz_ng Flndz_ngs of Fact, the Court makes the



' Haxwéll
Emda_ugs of :ﬁ"act: and Conclasions of Law

et. al. v. C:Lty of Deadwuod Board of Adjnstment, et. al

LET .JUDGMENT BE ENTERED ACCORDINGLY

an‘e.in open Court this _J/¢f. . day of November, 1990.

BY THE COURT:

luw?&“ ) .

m—~-;~CJ_-r:cu1t Cort J udge

@oos

Byt o sriii oo

Deputy Clerk

(s EAL)

- & i

&FLL@D

o wrencs Counly, South Dakota

KOV 17990
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Date: February 6, 2014
Case No. 14004

Address: 15 Denver
Staff Report

The applicant has submitted an application for Project Approval for exterior work at 15 Denver a
contributing structure located in the City Creek Planning Unit in the City of Deadwood.

Applicant: David Folger & Erin Little
Owner: Same
Constructed: ca. 1895

CRITERIA FOR THE ISSUANCE OF A PROJECT APPROVAL

The Historic Preservation Commission shall use the following criteria in granting or denying the
Project Approval:

General Factors:

1. Historic significance of the resource: This building is a contributing resource in the Deadwood
National Historic Landmark District. It is significant for its historic association with the founding and
initial period of growth of the town of Deadwood. Spurred by the tremendous mining boom of 1876,
Deadwood grew quickly and became the first major urban center of western South Dakota. This
house displays the architectural characteristics common to working-class housing in pre-World War |
Deadwood. These small, vernacular cottages, typically of foursquare or T-gable plan, occasionally
featured limited Queen Anne detailing. A number of these houses survive today, scattered
throughout Deadwood's neighborhoods.

2. Architectural design of the resource and proposed alterations: The applicant requests permission
to do structural repair as housing is sinking due to water and drainage damage. The work consists
of replacing cement for proper drainage, rebuilding walls and replacing porch and deck to match. A
Special Needs -Siding Program application has also been submitted.

Attachments: Yes
Plans: No
Photos: Yes

Staff Opinion: The applicant and their contractor are working closely with this office. As proposed the
work and changes do not encroach upon, damage or destroy a historic resource or have an adverse
effect on the character of the building or the historic character of the State and National Register
Historic Districts or the Deadwood National Historic Landmark District.

Furthermore, staff recommends acceptance into the Special Needs Windows program and the Special
Needs Siding program.



Motions avaiiable for commission action:

If you, as a commissioner, have determined the Project DOES NOT Encroach Upon, Damage or Destroy
a historic property then:

Based upon all the evidence presented, | find that this project DOES NOT encroach upon,
damage, or destroy any historic property included in the national register of historic places or
the state register of historic places, and therefore move to grant a project approval.

If you, as a commissioner, have determined the Project will Encroach Upon, Damage or Destroy a
historic property then:
First Motion:
Based upon all the evidence presented, | move to make a finding that this project DOES
encroach upon, damage, or destroy any historic property included in the national register of

historic places or the state register of historic places. [If this, move on to 2nd Motion and
choose an option.]

Second Motion:

Option 1: Based upon the guidance in the U.S. Department of the Interior standards for historic
preservation projects in 36 C.F.R. 67, | find that the project is NOT ADVERSE to Deadwood and
move to APPROVE the project as presented.

OR
Option 2: Based upon the guidance in the U.S. Department of the Interior standards for historic
preservation projects in 36 C.F.R. 67, | find that the project is ADVERSE to Deadwood and move
to DENY the project as presented.

OR

Option 3: Based upon the guidance in the U.S. Department of the Interior standards for historic
preservation projects in 36 C.F.R. 67, | find that the project is ADVERSE to Deadwood, but the
applicant has explored ALL REASONABLE AND PRUDENT ALTERNATIVES, and so | move to
APPROVE the project as presented.



DEADWOO])

PLANNING. ZONING AND DEADWOOD CITY HALL

HISTORIC PRESERVATION 102 Sherman Street
108 Sherman Strect felephone (605) 3782600
felephone (003) S78-2082 Dicadvwood, South Dabeqg 37732

Fax (60%) 3782084

City of Deadwood Application for
‘& Project Approval or
O Certificate of Appropriateness

The Deadwood Historie Preservation Commission reviews all applications. Approval is issued for
proposed work that is in keeping with City of Deadwood Ordinances & Guidelines. South Dakota
State Administrative Rules and the Secretary of the Interior’s Standards for Rehabilitation.

This application must be typed or printed in ink and submitted to:
City of Deadwood
Deadwood Historic Preservation
108 Sherman Street
Deadwood. SD 57732

FOR INFORMATION REGARDING THIS FORM. CALL 605-578-2082

PROPERTY INFORMATION

Properry Address: i5 D.e:q veér™ ‘A_VC T C ol WO 3D 677 A ek,

Hisrtorie \(\m(* of Property (if known):

APPLICANT INFORMATION

Applicant is Ku\\'nvr O contractor O architeet O consulianm O other

Owner's Name: Vi L& Fiint FL{ Architeet’s Name:

Addres: _KEYA L s Pr. Nddvess: I
“i'_\'tHlﬂlﬂLgbﬂ !J_*th-: i /lx':qa.?.(»?q(ﬁ Uity State: Zip:
Telephot 2 3D - 230 Y1y Telephone: Frul

F-mail: hb&bhc@ggn@; LN F-mail: _ S —

Contractors Name: PO\\:’VL k—,{é v 2. Agent’s Namer —

Address: Sy LN (_‘Lu_ [ FUOT';“[ (s COYIQf Address:

O
City: J:Q.Qdi _Ntate: Qg Zipe 577.__u Citys St Zip:
Telephone {L’C'S wa/ Qf“ “zﬁ HiNs e Telephone: o axs o

Eomail: % oot WS const @

I-mail:

TYPE OF IMPROVEMENT

O Alteration (change to exterior)

O New Construction O New Building 0O Addition O Accessory Structure
O General Maintenance O Re-Roofing O Wood Repair O Exterior Painting
B Siding Other )

QL QOther SJ’YL_LQJ&J v G‘J{ O Awning O Sign g,f'encing ﬂgﬁ.—ma{

yeon p—
L /Fﬁ‘ ' Estimated Cost of Work: §_410 . 0CO

e Y,
U2 B L s oL
re poif®

L0V ch OJ-LL

Page 1 of 3 Nelopted June FL 20006



DEADWOOY)

PLANNING. ZONING AND DEADWOOD CITY HALL
HISTORIC PRESERVATION 102 Sheman Streel
10X Shernan Stedt 1 elephone (603) 3782600
Telephone (605 578-2 Pieadsiood, Sonah Dabone 377
Fax (603) 3TX-2084

ACTIVITY: (CHECK AS APPLICABLE) .
I s i ]
Project Start Date: A__A_g_i 5 iy Project Completion Date Gimticipaied): j[ 1?_‘:7 /L{
O ALTERATION O Front O Sudey O Rear

0O ADDITION O Front OSidets) O Rear
O NEW CONSTRUCTION 0 Rexidential Qother
O ROOF O New O Re-rooling
OFront OSidet) O Rear
O GARAGE O New O Rehabilitaion

O Front O Sides) O Rear

EL FENCE/GATE O New O Replacement
VA ‘l}\/ OFont OSidesy O Rear
NMaterial oo NSivleftepe ___Ihmensions A —
O WINDOWS OSTORM WINDOWS 0O DOORS O STORM DOORS
O Restorition O Replacemem O New
O From O Sidety O Rear
Matevial Stvledype
O SIGN/AWNING O New O Restoration O Replacement
Matervial e s Stvleinvpe Dimensions

O OTHER — Deseribe in detatl below o use attachmenis

{ DESCRIPTION OF ACTIVITY

Deseribe, as specilically ax possibles the above activity tuse attachments i necessary imeludimg tepe ol materials

1o be usced) and submit as applicable. Deseriptive materials such as photos and deawings are necessary (o
tliustrate the work and 1o help the commussioners and stalt evaluare the proposcd changes, A\ request for
approval of o window veplacemeni. for example. should be accompanicd by measurements of the existing
window. a picture of the existing window, and o picture or catalogue sheet with manulacetarer information for
the new window. Similar information should be <applicd for each clement of the proposed work along with
gencral drmwings and/or photographs as appropriate.

Fatlure 1o <upply adequate documentation could vesult in delavs in processing and denial of the request.

Stywve fural fl{\nr io 15 enver Ace  Hovsg [ci,ﬁim'a'-ms Lk v

(5\”‘4\1&1« ”fim') e oms b SLLE ppxk = Norvg 0 b niastally ol L5 )

U\)D”H w ladi PH 5 D3 ﬁZ_nLulL IJ_'JBJ:I. h)\om'?} 4 ?»-3‘0 rely i Avel

Vo Kf?‘%l‘ir\‘sfﬁ_f-l L[‘OBI ‘>ch RV V‘tTLf A crw il wr“ { ;Dnﬁr
;’J(,Vm'vivc\%! . UPOAD /z/\f‘!x arte i

I’lI_L’l' = H/' a3 Nefoprted e P 2008



. DEADWOOD)

PLANNING.ZONING AND DEADWOOD CITY HALL

HISTORIC PRESERVATION 102 Shenman Sireet
16N Sherman Street Felephone (603) 3782600
Telupliie s ' Pemdwood Sowth Dakot 37732
Fax 1603 3782084 =
| SIGNATURES

I HEREBY CERTIFY that I understand thig application will not he accepted and processed until all
the requested information has been supplied. [ realize that drawings and measurements must be
exact and if errors result in a violation of the Commission’s approval. then appropriate changes will
have to be made. I also understand this application may require a site visit / additional research by
staff and a PUBLIC HEARING by the DEADWOOD HISTORIC PRESERVATION COMMISSION.

[ understand that this application is for a Certificate of Appropriateness or Project Approval only
and that a building permit is required for any uses associated with this location prior to any
constructions. alterations. ete. All statements are true to the best of my knowledge and belief.

[ understand that approval is issued for proposed work that is in keeping with City of Deadwood
Ordinances. South Dakota State Administrative Rules and the Secretary of the Interior's Standards
for Rehabilitation and copies are available for my review.

A NTE ()20 07
AR 122
SIGNATURE 41 ()\\'_\/'_(':!}L.*l DATTE SIGNATURE OF AGENTS: DATE
vt | (251 'y
SIGNATURE OF OWNERS: DATE SIGNATURE OF AGENTS) DATE
SIGNATURE OF OWNERS) DATE SIGNATURE OF AGENT(S) DATE

APPLICATION DEADLINE ]

This form and all supporting documentation MUST arrive by 5:00 p.m. on the 17 or 3+ Wednesday
of every month to be considered at the next Historic Preservation Commission Meeting. The meeting
schedule and filing deadlines are on file with the Historic Preservation Otfice and the City Clerk.
Any information not provided to staff in advance of the meeting will not be considered by the
Commission during their deliberation. Please call if’ vou have any questions and staft will assist vou.

Please use the enclosed criteria checklist as a guide to completing the application.
Incomplete applications cannot be reviewed and will be returned to vou tor more information.

All submitted materials will be retained by the Historic Preservation Oftice. Do not submit yvour only
copy of any piece of documentation.

The City of Deadwood Historic Preservation Office has numerous resources available for vour
assistance upon request.

l’(l.‘\’l' 1 U/> 3 Nebuptdd S 11 2o0n



OFLICE O}
PLANNING. ZONING AND
HISTORIC PRESERVATION
108 Sherman Sireet
Telephone (603 37822082
1ax (605 37822084

DEADWOOT)

i )L':i\_i".:-.\'l i SO !)Z‘LHL{ R N

i -

DEADWOOD CITY HALL
102 Sherman Street
Telephone (603) S78-2600

FOR OFFICE USE ONLY:

Please check and imitial tems as they are complered.

l (‘ase No.: TI‘I_OQV‘j S

Date of Filing:

O Certificate of \Approprinte

ﬂ Project Approval
O  Sign Application

QRIS

l Property Designation:

A Contributing

O Non-contributing

‘ Historic Overlay District:

1. Pluma

2. Peek’s Garden

S Cleveland

1. Deadwood

AL Deadwood Cury
13, South Deadwuoad
. Chinatown

D). Flizabeh Town

oooooooo

=l .\ll'( 'm\'(-rn ”I”

5. Ingleside

7. Upper Nain Strect
SAL City Creek

SB. Forest Hil

SO Highband Park
Adidhinion

DOoooaao

o
o
o
ps
i
o

9. Lavee’s Galeh

9B, Spruce Guleh

10, Fountain City

11 Ward = Industrial
12, Pincerest

13, Hhillside FEnvivrans

Application complete

Praoject Documents submitred (che

ok all that apply

Photographs of property and/or adjieent properties

tural renderings

O

O Drawings and/or architee

O Matevials and/or color samples
O Orher

Staff Preparation

Initials

Diante below

Site Visit

Project visible from righn
Logued into HPC Agenda
Sall Report (reseaveh)
Packet 1o HPC Members

1 o o s

~of-wiay”

Post Meeting Documentation

Initials

O Approval O Deni:

]] ! /

O Property owner notilication

Building & ZoningDepartment (il

;|l)ll“l':ll’l!‘) Iniials

Building Permit Appheation

Sethack(s) checked by P& 7
Derailed plans reviewed
Juilding Permit Issued

FFoe collected GEapplicable)
Sethiack(=) reviewsd

opoooao

Filed on / /

Puge Sof 5

eloptedd June 1AL 2
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Special Needs — Siding Removal - Application/Policy Guidelines

The Deadwood Historic Preservation Commission reviews all applications.
Please read the attached Policy Guidelines and provide the requested information below.

1. Address of Property: 2. Applicant’s name & mailing address:
|5 Deinves fre . Brn Uk ¢ Dava %/%ér
Dt aoistod ST U, Lusgs Dr.,
7732 Q,fmhngﬁm Peach . CA 9ot
Telephone: (714 )33Ce- T2y

E-mail ) b bhic B . Conqg
3. Organization name and mailing address: i

(If different from applicant)

Telephone: ( ) -

E-mail

Type of Entity (Please check one of the following):

Government Non-profit Corporation Profit Corporation

4. Description of Proposed Work:

Please describe, in detail, the work to be funded by the Revolving Loan Fund Program, including a detailed description of the

facility, project, its location, existing conditions, a description of how the worlk will benefit the City of Deadwood and its
historic qualities, and the reasons why funding for the work is required. Use additional sheets if necessary.

I Do At , Desgirpod, SD S7732 . Qe%m}mad histmcal
Vo . Du gzt . Sidimg 1o lpe vearnisl nol kpﬁvp/i@cggf %
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Special Needs — Siding Removal - Application/Policy Guidelines

I acknowledge that I have read the policy guidelines for the loan or grant included with and for this application and agrcc to all of the
terms and conditions contained in the policy guidelines. I agree that any contractors which I hire for this project will hold contactors

licenses for the City of Deadwood and will require that they also agree to and abide by the terms and conditions of the policy
guidelines.

I certify that all information contained in this application and all information furnished in support of this application is given for the

purpose of obtaining financial assistance in the form of a grant or a loan and is true and complete to the best of my knowledge and
belicf.

I acknowledge that the Deadwood Historic Preservation Commission is merely granting or loaning funds in connection with the work
or-project, and that neither the Historic Preservation Commission nor the City of Deadwood is or will be responsible for satisfactory
performance of the work or payment for the same beyond the grant or loan approval by the Historic Preservation Commission. I
acknowledge that I am solely responsible for selecting any contractors hired in connection with the project and in requiring
satisfactory performance by such contractor. I agree to indemmify and hold harmless the Deadwood Historic Preservation
Commission and the City of Deadwood against losses, costs, damages, expenses and liabilities of any nature directly or indirectly
resulting from or arising out of or relating to the Deadwood Historic Preservation Commission’s acceptance, consideration, approval,
or disapproval of this application and the issuance or non-issuance or a grant or loan.

In Witness whereof, the PLU NA 6” V‘\ B/LM , being duly authorized, has caused
this document to be executed in its name on this H 4"4 day of Qﬂa AU AASLN 20i (’/

Signature: ’@QQQM M {/,

A — V 24
Signature: 'h‘ 12 %5

Signature:

Signature:




