
DEADWOOD HISTORIC PRESERVATION COMMISSION 

Wednesday, February 12, 2014 rv 5:00 p.m. 

City Hall, 108 Sherman Street, Deadwood, South Dakota 

1. Call meeting to Order 

2. Approval of Minutes 

a. Approval of Minutes from January 29, 2014 

3. Voucher Approval 

4. Old or General Business 

a. Roger Brooks Assessment and Art of Branding Workshops - Feb. 13 & 14 

b. Mayor's State of the City Address - Feb. 20 at 5:30 PM 

c. Resolution to Exchange City Land with Private Owner 

d. Case #14001- Optima, LLC- 366 Main St- Demolition or Move 

e. Case #14002 - Optima, LLC- 370 Main St- Move 

5. New Matters before the Deadwood Historic District Commission 

6. New Matters before the Deadwood Historic Preservation Commission 

a. Case #14004 - 15 Denver - Erin Little & David Folger 

b. Special Needs Siding and Window Programs - 15 Denver - Erin Little & David Folger 

7. Revolving Loan Fund/Retaining Wall Program Update 

a. Retaining Wall Applications 

b. Revolving loan Program/Disbursements 

• 378 Williams - Ferd Balkenhol 

• 15 Madison - Gary & Dee Hurdt 

• 25 Denver - Felice Marks 

• 55 Taylor - Tim Coomes 

• 15 Denver - Erin Little & David Folger 

c. Retaining Wall Program/Disbursements 

8. Items from Citizens not on agenda (Items considered but no action will be taken at this time.) 

9. Staff Report (Items considered but no action will be taken at this time.) 

10. Committee Reports (Items will be considered but no action will be taken at this time.) 

11. Other business 

12. Adjournment 

*All Applications MUST arrive at the City of Deadwood Historic Preservation Office by 5:00 p.m. MST 
on the 1st or Yd Wednesday of evel}I month in order to be considered at the next Historic 
Preservation Commission Meeting. 

02/07/14 4:09 PM 



HPC Meeting 
Wednesday, January 29, 2014 

DEADWOOD HISTORIC PRESERVATION COMMISSION 

Wednesday, January 29, 2014 ~ 5:00 p.m. 

City Hall, 108 Sherman Street, Deadwood, South Dakota 

1. Call meeting to Order 

2. Approval of Minutes 

a. Approval of Minutes from January 8, 2014 

3. Voucher Approval 

4. Old or General Business 

a. Cemetery Headstones 

i. #14001 - Hoffmann, Albert E - DOD 7/25/1928 

ii. #14002 - Brown, James E - DOD 9/22/1943 

b. Outside of Deadwood Grant Program recommendations 

i. Black Hills Historic Preservation Trust ........... Meeker Ranch ............................... Custer 

ii. Black Hills Mining Museum ........................... Archival Development ...................... Lead 

iii. City of Buffalo Gap ...................................... Community Center ................ Buffalo Gap 

iv. Fall River County Historical Society ............... Pioneer Museum .................... Hot Springs 

v. United Church of Christ ............................... Exterior Rehabilitation .......... Belle Fourche 

vi. Meeting the Need ....................... ~ ............... Window repairs ........................ ~ Keystone 

vii. NeighborWorks ........................................... Street Flags .................................... Lead 

viii. Newell Museum .......................................... Church Museum ............................ Newell 

ix. Northern Hills RangerDistrict ....................... Hardy Guard Station ............... O'Neill Pass 

x. SDSHS Foundation ...................................... Archival Development ..................... Pierre 

xi. Tomahawk Lake Country Club ...................... Fairway Preservation ............... Deadwood 

xii. Verendrye Museum ..................................... Railroad Depot Project ............... Ft. Pierre 

xiii. Yankton County Historical Society ................. Mead Building ............................. Yankton 

5. New Matters before the Deadwood Historic District Commission 

6. New Matters before the Deadwood Historic Preservation Commission 

a. Case #14001 - 366 Main St - Optima LLC 

b. Case #14002 - 370 Main St- Optima LLC 

c. Case #14003 - 874 Main St - Dale Berg 

Continued on Next Page 
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7. Revolving Loan Fund/Retaining Wall Program Update 

a. Retaining Wall Applications 

i. 4 Sampson St - Verna Sandidge 

b. Revolving loan Program/Disbursements 

i. 17 Fillmore - Kevin Bloom 

ii. 91 Forest - Naomi Gathman 

iii. 23 Emery - Melody Lawson 

iv. 23 Emery - Melody Lawson 

v. 42 Lincoln Ave - George Wood 

c. Retaining Wall Program/Disbursements 

8. Items from Citizens not on agenda (Items considered but no action will be taken at this time.) 

9. Staff Report (Items considered but no action will be taken at this time.) 

10. Committee Reports (Items will be considered but no action will be taken at this time.) 

11. Other business 

12. Adjournment 

*All Applications MUST arrive at the City of Deadwood Historic Preservation Office by 5:00 p.m. MST on the 
1st or Yd Wednesday of every month in order to be considered at the next Historic Preservation Commission 
Meeting. 
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CITY OF DEADWOOD 

HISTORIC PRESERVATION COMMISSION 

Wednesday, January 29, 2014 

Present Historic Preservation Commission: Chairman Willie Steinlicht, Vice-Chair George Milos, Michael Johnson, 
Lynn Namminga, Chuck Williams and Darin Derosier were present. Ms. Joy McCracken, Executive Director, and Mike 
Walker, Lending Director, both of NeighborWorks-Dakota Home Services as well as Zoning Administrator, Robert 
Nelson Jr, and Historic Preservation Officer, Kevin Kuchenbecker were all present. City Attorney, Terri Williams, was 
also in attendance. 

Absent: Laura Floyd was not present. 

Present City Commission: Mayor Chuck Turbiville and Georgeann Silvernail were present. 

All motions passed unanimously unless otherwise stated. 

A quorum present, Chairman Willie Steinlicht called the Deadwood Historic Preservation Commission meeting to order 
on Wednesday, January 29, 2014 at 5:00 p.m. in Deadwood City Hall located at 102 Sherman Street in Deadwood, 
SD. Chairman Steinlicht acknowledged and thanked the 30+ citizens in attendance for their interest and possible 
input. 

Aooroval of Januarv 8. 2014 HPC Minutes: 
It was moved by Mr. Johnson and seconded by Mr. Namminga to approve the Minutes of Wednesday, 
January 8, 2014. Aye - All. Motion carried. · 

Voucher Approval: 

Operating Account 
It was moved by Mr. Milos and seconded by Mr. Johnson to approve the HP Operating Account in the 
amount of $224,340.52. Aye - All. Motion carried. 

Old or General Business: 

Cemetery Headstones 
Mr. Kuchenbecker informed the Commission that on January 7, 2014 the Cemetery Committee met and reviewed 
headstone grant applications. After reviewing the four applications received, the Cemetery Committee moved to 
approve two of the applications for the 2014 Headstone Grant Program as they met the required criteria. (The 
recommended applications are attached hereto on Exhibit A and incorporated herein by this reference.) It was 
moved by Mr. Milos and seconded by Mr. Johnson to accept applications #14001 for Albert E. Hoffmann 
and #14002 for James E. Brown into the 2014 Historic Preservation Commission Headstone Grant 
Program as presented. Aye - All. Motion carried. 

Outside of Deadwood Grant Program recommendations 
On January 14, 2014, the Deadwood Historic Preservation Commission's Grants Recognition Advocacy & Public 
Education (G.R.A.P.E.) Committee met and reviewed the first round of the 2014 Outside of Deadwood Grants 
applications. The first round included nineteen (19) applications requesting a total of $280,546.49. Mr. Kuchenbecker 
presented a table noting the applicant, project, location, amount and brief explanation of the thirteen (13) grants 
totaling $125,000.00 the G.R.A.P.E. Committee recommended for approval from the first round 
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2014 Outside of Deadwood Grants applications. (The list of recommendations is attached hereto on Exhibit Band 
incorporated herein by this reference.) It was moved by Mr. Milos and seconded by Mr. Johnson to accept the 
recommended applications into the 2014 Outside of Deadwood Grant Program as presented. Aye -All. 
Motion carried. 

New Matters before the Deadwood Historic District Commission: 
No applications were addressed at this meeting. 

New Matters before the Deadwood Historic Preservation Commission: 
Chairman Steinlicht addressed the staff, applicants and citizens in attendance to respect the views and statements 
made by those who approached the podium as well as limiting time to three minutes or under. 

Case # 14001 - 366 Main Street - Optima LLC 
Mr. Kuchenbecker informed the Commission the applicant requests permission to demolish the resource (aka the Shea 
house) as submitted. Prior to any demolition, the house will be offered as a donation to Neighborhood Housing 
Service of the Black Hills in hopes that it will relocate this house to a suitable location in Deadwood. (The application is 
attached hereto on Exhibit C and incorporated herein by this reference.) 

Case # 14002 - 370 Main Street - Optima LLC 
Mr. Kuchenbecker informed the Commission the applicant requests permission to move/relocate the historic structure 
(aka the Fountain House) located at 370 Main Street to an empty lot located at 33 Lincoln Avenue in the Ingleside 
Planning Unit as submitted. (The application is attached hereto on Exhibit D and incorporated herein by this 
reference.) 

Mr. Kuchenbecker summarized both staff reports for projects #14001 and #14002 as they were related resources in 
the project applications being presented by a single applicant. Due to the number of citizens in attendance, Mr. 
Kuchenbecker proceeded to clarify the process of due diligence in his duties required as the City's Historic Preservation 
Officer. He explained that under DCO 17.68.020(C)(11), which was enacted for the purpose of the protection of the 
historical resources of the City, the Historic Preservation Commission is to review and to issue or deny a permit for 
any undertaking or project which will encroach upon, damage or destroy any historic property included in the National 
Register of Historic Places or the State Register of Historic Places, which decision to approve or deny shall be based 
upon the United States Department of the Interior Standards for Historic Preservation Projects codified in 36 CFR 67 

·as of January 1, 1994. This section shall not apply to any project or undertaking which the Historic Preservation 
Commission or its staff determines will not encroach upon, damage or destroy any historic property. Such 
determination shall be based upon the guidelines adopted by the Deadwood Historic Preservation and District 
Commission(s). The City of Deadwood, South Dakota Code of Ordinances (DCO) 17.68.020 authorizes the City to 
establish a historic preservation commission to preserve, promote and develop the historical resources of the city. 

Mr. Kuchenbecker outlined the reasons the proposed demolition and/or moving of the resources encroaches upon, 
damages and/or destroys the character of the historic properties including the State and National Historic Register 
Districts and the Deadwood National Historic Landmark District. This review is based on the GUIDELINES FOR 
UNTERTAKINGS IN THE cm OF DEADWOOD NATIONAL HISTORIC LANDMARK DISTRICT as adopted by the City of 
Deadwood's Historic Preservation and Historic District Commissions as well as ratified by the Commissions, Downtown 
Design Guidelines for Deadwood of 1991, Deadwood Residential Neighborhood Design Guidelines of 2005, The 
Secretary Of the Interior's Standards for Rehabilitation & Illustrated Guidelines for Rehabilitating Historic Buildings of 
1997, U.S. Department of the Interior Standards for Historic Preservation projects codified in 36 C.F.R. 67 as of 
January 1, 1994 and South Dakota Administrative Rules, Chapter 24:52:07:04 and 24:52:07:05. 

The resource located at 366 Main Street (circa 1948) is listed as a non-contributing resource since it was constructed 
outside the period of significance of the National Historic Landmark District. At the time of the architectural survey 
(1993) it did not contribute to the National Historic Register District because it was not 50 years of age at the time; 
however, it was listed as eligible to the National Register of Historic Places in the future under the 1993 architectural 
survey. 
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The resource located at 370 Main Street (circa 1890) is a contributing resource in the Deadwood National Historic 
Landmark District. It is significant for its historic association with the founding and initial period of growth of the town 
of Deadwood. Spurred by the tremendous mining boom of 1876, Deadwood grew quickly and became the first major 
urban center of western South Dakota. This house displays the architectural characteristics common to working-class 
housing in pre-World War I Deadwood. 

These resources add to the architectural character of the district through the spatial relationship of their size and 
massing. The loss of these resources will add to a cumulative adverse effect by damaging the architectural character 
of the district. This cumulative adverse effect begins to erode the district to a point where this portion of the National 
Historic Landmark District and the State and National Register Historic Districts may no longer be considered 
significant and may require a reduction in the size of the districts. Both resources are located in an area zoned as 
Commercial Highway in late 1980s-early 1990s. Since this zoning change, the area has begun to change from primarily 
small residential properties with a mix of small commercial structures to primarily large commercial structures with a 
mix of small resources. The property values of these properties along with adjacent resources appear to have greater 
values as commercial infill or parking facilities. It is the opinion of the Staff that once these residential style buildings 
are lost, it will be difficult to reverse or reproduce such a resource due to the extreme value put on parking or large 
commercial structures. The applicant has not submitted plans for the property as part of the documentation associated 
with the Project Approval for 366 Main Street. Staff does surmise the plans for surface parking lot and potential new 
parking structure associated with the application for Project Approval at 370 Main Street would relate to this 
application should action take place to approve the request. The features, spaces and spatial relationships of the 
district and adjacent properties will be dramatically changed with the removal of these resources. While the resource 
located at 366 Main Street is considered a non-contributing structure within the historic districts, the current size and 
massing of the resource does define the space and spatial relationships of the historic districts through its association 
with neighboring residential style resources. The new use of the property to a surface parking lot from that of former 
residential style structure requires a change which results in either the relocation or demolition of the resource. 

The proposed project (removal of the resource at 366 Main Street and creation of a surface parking lot) does further 
encroach upon the historic resource located at 370 Main Street. Furthermore, the proposed project causes damage 
and continues to destroy the character and spatial relationships of the historic districts through the continuation of the 
erosion or loss of the fabric which makes up the character of the district. The fabric of both the contributing resource 
at 370 Main St and non-contributing resource at 366 Main St defines the spaces and spatial relationships of the 
district. 

The structures located at 366 Main Street and 370 Main Street are a physical record of their time, place and use. 
Removal of the structures alters the district and therefore damages and destroys the district creating an adverse 
effect. 

At this point, Mr. Kuchenbecker stated the applicant had not provided a detailed site map with a survey of the 
property for the proposed location to make a determination if the structure located at 370 Main Street will fit the 
proposed site location. It is not known whether there would be a need for variances within the zoning code for 
setbacks. Should the commission approve the removal of this structure, it shall be contingent upon Planning and 
Zoning Commission review and approval of the proposed site. 

Furthermore, the applicant has indicated in the Project Approval documentation that prior to any demolition, the house 
will be offered as a donation to Neighborhood Housing Services of the Black Hills in hopes that it will relocate the 
house at 366 Main Street to a suitable location in Deadwood. Mr. Kuchenbecker pointed out that moving the property 
within any of the historic districts will require review by either the Deadwood Historic Preservation Commission or the 
Deadwood Historic District Commission through the submittal of a Project Approval or Certificate of Appropriateness. 

Mr. Kuchenbecker asked the Commission to keep in mind the following questions when deciding the approval of both 
Cases # 14001 and # 14002. Is leaving the resources at their current locations reasonable and prudent? Is changing 
the current use of the structures from residential to small commercial use reasonable and prudent? Is moving 
resources to adjacent properties within the site and setting of the current location a reasonable and prudent 
alternative? Is demolition or relocation of the resources to another area of the historic district a reasonable and 
prudent alternative? Have ALL REASONABLE AND PRUDENT ALTERNATIVES been explored? 
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Mr. Kuchenbecker stated it is staff's opinion these projects DOES cause damage and destroys a historic property 
(historic districts) included in the national register of historic places or the state register of historic places and fails to 
address ALL REASONABLE AND PRUDENT ALTERNATIVES and therefore is adverse to Deadwood. 

Mr. Derosier asked Mr. Kuchenbecker in regards to his summarization of 366 Main Street, would he interpret Real 
Estate Center House as being defined the same as 366 Main Street. Mr. Kuchenbecker stated that under the 
Guidelines the Historic Preservation Office and Commission must abide by, the Real Estate Center does define the 
character of the district as it sits today. 

Mr. Derosier expressed concern that, if there was a contributing resource among non-contributing resources that was 
to be removed or demolished, it would have an effect to the other areas of Deadwood as well as effect what a 
property owner's options would be in the future. Mr. Kuchenbecker stated that based on the rules and regulations set 
forth, the space and spatial relationships of the entire district, with the historic property being the historic district, 
removing a contributing or non-contributing may have an adverse effect on either the neighboring historic resource or 
the district as a whole; that being said, each situation would need to be a reviewed on a case by case basis. 

Mr. Namminga questioned as to whether or not moving or demolishing either of these houses would threaten 
Deadwood's current Historic Status. Mr. Kuchenbecker expressed that he was unsure; however in staff's opinion there 
has been a loss to the historic fabric in this district. Mr. Namminga asked who would make that judgment. Mr. 
Kuchenbecker stated the decision can be locally initiated through an evaluation of the historic integrity of this district 
to determine if that portion of the district is still contributing to the National Register District or it can be done by the 
Department of Interior National Park Service or the State Historic Preservation Office. It can be initiated at local, state 
or federal level. 

Mr. Namminga asked what the consequences would be if our District was threatened or withdrawn from the National 
Historic Register. Mr. Kuchenbecker stated that he did not think our District would be withdrawn from our status with 
the National Historic Register; however there could be an amendment to the district to reconfigure the boundaries and 
size of the district to determine and carve out the area that no longer holds the required historic integrity. Mr. 
Kuchenbecker again reiterated that this can be instigated at any of the three levels: local, state or federal. 

Mr. Milos requested clarification that the map of the district could theoretically change, but that Deadwood would not 
lose its historic status. Mr. Kuchenbecker did not know whether or not status could be lost. 

Chairman Steinlicht again addressed the audience to respect the views and statements made by those who approach 
the microphone and podium to state their name as well as limiting time to three minutes or less, be kind to your 
neighbor and let cooler heads prevail. 

Mr. Roger Tellinghuisen, on behalf of the applicant Optima, LLC, thanked the Commission for the opportunity as well 
as the privilege and right as the applicant to address the comments made by Mr. Kuchenbecker after his review of the 
staff report. Mr. Tellinghuisen stated that as we all know, since gaming came to Deadwood, Lower Main has changed, 
but he pointed out that the change began even before gaming came to town. Stating that it started back when the 
highways and railroads came to town and the commercialization occurred along that stretch of road. Mr. Tellinghuisen 
quoted Judge Johnson's findings made in 1990 reiterating a comment "the area encompassed by Planning Unit #10 
(the area in question at this time also known as the Fountain District) is considered the gateway to Deadwood. There 
is no other commercial area that could be developed in Deadwood." He continued to quote Judge Johnson who said 
"this area is deteriorating as a place for people to live and raise their families because of high traffic volume, the 
noise, the increased crime, the increased danger for children from the street, the increased tourist parking in the area 
and the drop of residential value of the real estate." Mr. Tellinghuisen stated that Judge Johnson concluded the area 
was more suited to commercialization. That being said, Mr. Tellinghuisen echoed what the applicant proposed for the 
two structures. Regarding the Shea's House located at 366 Main, their preference is for it to be donated and moved. 
Optima LLC would help and work with NeighborWorks to find a suitable place to move it and to keep it in the 
community as a single-family residential dwelling. Currently the Shea House is vacant and in its present location, they 
feel it has no value as a residential structure and would be too expensive of a real estate to be run as a small 
business. In regards to the Fountain House located at 370 Main Street, this structure has been used as temporary 
housing for employees, but is in dire need of wall repair and new carpeting. To avoid Demolish by Neglect the exterior 
would be minimally kept, however none of the interior work would be done. Optima, LLC feels it would be in the best 
interest of both structures to move them from their current location to suitable destinations deemed by the 
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Commission; they believe that doing so would utilize and preserve the structures as well as benefit others who can use 
them for their original intent. 

Mr. Derosier questioned Mr. Tellinghuisen as to whether or not an alternative to moving these houses structures to a 
location within the current neighborhood was ever considered; he referenced a previous plan to move the Fountain 
House up to the City Parking lot. Mr. Tellinghuisen stated he could not answer that as he was not involved in the 
project back when it was discussed and was just made aware of that option earlier in the day. However it was Mr. 
Tellinghuisen's understanding that particular possibility was eliminated as an option. Another discussion involved 
moving it to another vacant Bradsky property, being next to Wayne Morris' property, but his argument was the 
resource would be moved from one area to another already being used as parking. 

Ms. Ilene Brunner, Lillian Shea's niece, spoke of her Aunt's opinion and strong support of Deadwood. When properties 
were negotiated, Ms. Brunner stated that Ms. Shea knew her home would be demolished to make room for parking 
and she was okay with that. If the option of saving the house and moving it was a possibility, she would have really 
like that. Ms. Brunner noted that Cadillac Jacks took very good care of her Aunt; on one occasion cameras were 
installed to find out what was causing noises at night, only to discover turkey's rousting outside her house. After Ms. 
Shea passed away and with complications with moving her estate, extra time was given to help in assisting the 
process. Ms. Brunner recapped her Aunt's opinion by encouraged the Commission to approve the relocating of both 
resources currently at 366 and 370 Main Street. 

Mr. Steve Olson, previous Historic Preservation Commissioner, agreed that in their current state the houses located at 
366 and 370 Main are not conducive to family living; however he did remark that up until 5 years ago prior to the time 
Cadillac Jacks took over, he felt the houses were conducive to family living. When the property changed hands and 
during the expansion of Cadillac Jacks, Mr. Olson sat on the Commission and one of the questions he asked specifically 
was "What happens to those houses? Are they going to be left on an island and isolated out in a parking lot?" Mr. 
Olson stated Cadillac Jack's response was, "No, we will protect those houses and provide space around them." Mr. 
Olson pointed out there is no landscaping, parking within 2 feet of the house and driveway and because of that, it is 
true, you can't live in those houses. But they can certainly be utilized as other commercial properties such as a 
bookstore, a gift shop or a lawyer's office. Because he doesn't feel that all reasonable and prudent alternatives have 
been researched, Mr. Olson urged the Commission to deny the approval to remove or demolish the properties of 366 
and 370 Main Street. 

Louie Lalonde, who sat on the commission at that time, concurred that Mr. Olson's states was true and accurate. 

Sharon Martinisko, current resident of Presidential Neighborhood proposed for relocating one of the properties, 
concurred with the previous statement made by Mr. Olson. Ms. Martinisk6 also expressed her concern with moving 
two empty houses to another location only to have them continue to be empty and un-kept. Ms. Ness questioned as 
to who would be responsible for the interior and exterior of each of these homes when it comes to refurbishing, 
bringing up to code and completing the work needed to make each habitable as well as who will sell these homes. 

Mr. Tellinghuisen responded that both houses at 366 and 370 Main Street would be donated to Neighborhood Lending 
who would be responsible for making each house habitable and placing them on the market for families. 

Ms. Mary Kopco, resident of Deadwood, stated that since 1961, Deadwood has prided itself on its National Historic 
Landmark designation. That status was threatened when the National Park Service put Deadwood on the threat list 
because of the amount of development and loss of historic integrity taking place in the early 2000s. Ms. Kopco 
continued to say that because of Mr. Kuchenbecker and the Historic Preservation Commission's hard work and efforts 
to protect and improve city ordinances to strengthen historic preservation in Deadwood, the Park Service upgraded 
Deadwood's Status to 'Satisfactory' in 2008. For the past 16 years Ms. Kopco has seen similar developments 'chip 
away' at the entryway of Deadwood and asked how many more losses of historic properties will there be before Park 
Service pulls Deadwood's status. Ms. Kopco asked the Commission to consider what they think the Historic Landmark 
District status truly means to this community and to the State. As appointed officials whose sole purpose is to protect 
Deadwood's status as a Historic Landmark District, Ms. Kopco asked the Commission to deem the project as adverse 
to Deadwood and to move to deny the project as presented as the reasons carefully articulated in the City's Historic 
Preservation Officer's Staff Report. 

It was moved by Mr. Derosier and seconded by Mr. Johnson, to continue at the Historic Preservation 
Commission's next meeting scheduled for February 12, 2014, for further review of the application as 
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well as requesting the Applicant to submit more in depth details of actual site plans and setbacks for 
Case # 14001, 366 Main Street. Aye - All Motion carried. 

It was moved by Mr. Derosier and seconded by Mr. Johnson, to continue at the Historic Preservation 
Commission's next meeting scheduled for February 12, 2014, for further review of the application as 
well as requesting the Applicant to submit more in depth details of actual site plans and setbacks for 
Case # 14002, 370 Main Street. Aye - All Motion carried. 

Case# 14003 - 874 Main Street - Dale Berg 
Mr. Kuchenbecker informed the Commission the applicant requests permission to put in a walkout double door to 12' x 
16' deck on 2nd floor above current porch and a 24' walkway to the back drive. Commission was informed that the 
work was done prior to the Project Approval review. Under the Deadwood Codified Ordinances the applicant may be 
subject to an investigation fee from Building inspector at four times the rate of the building permit. (The application is 
attached hereto on Exhibit E and incorporated herein by this reference.) It was moved by Mr. Derosier and 
seconded by Mr. Steinlicht to grant project approval with the fine as deemed by the Building Inspector, 
based on information as submitted for 874 Main Street. Aye - All. Motion carried. 

Revolving Loan Fund/Retaining Wall Program Update: 

Retaining Wall Applications 

4 Sampson St - Verna Sandidge 
Mr. Kuchenbecker informed the Commission the applicant, Ms. Sandidge, requests permission to be considered to be 
entered into the retaining wall program; however, the retaining wall does not meet the criteria for the program. Mr. 
Kuchenbecker will discuss other options with the applicant such as the Special Needs - Elderly program. (The 
application is attached hereto on Exhibit F and incorporated herein by this reference.) It was moved by Mr. 
Derosier and seconded by Mr. Johnson to deny application for the Retaining wall program, based on 
information as submitted for 4 Sampson. Aye - All. Motion carried. 

Revolving Loan Program/Disbursements 
It was moved by Mr. Namminga and seconded by Mr. Milos to approve the HP Revolving Loan Fund 
disbursement in the amount of $10,163.40, based on information as presented by Ms. Joy McCracken, 

· Executive Director of NeighborWorks-Dakota Home Services. Aye - All. Motion carried. Delinquency · 
Report was reviewed and updates on projects were given. Overview of the Revolving Loan Fund was presented. 

17 Fillmore - Kevin Bloom 
It was moved by Mr. Milos and seconded by Mr. Derosier to approve a 6 month extension for Kevin 
Bloom, 17 Fillmore, as presented. Aye- All. Motion carried (The NeighborWorks packet is attached hereto on 
exhibit G and incorporated herein by this reference.) 

91 Forest - Naomi Gathman 
It was moved by Mr. Milos and seconded by Mr. Johnson to approve a 6 month extension for Naomi 
Gathman, 91 Forest, as presented. Aye- All. Motion carried. (The NeighborWorks packet is attached hereto on 
exhibit G and incorporated herein by this reference.) 

23 Emery - Melody Lawson 
It was moved by Mr. Derosier and seconded by Mr. Milos to approve a 3 month deferment in amount of 
$15,772.84 for Melody Lawson, 23 Emery, as presented. Aye- All. Motion carried.(The NeighborWorks 
packet is attached hereto on exhibit G and incorporated herein by this reference.) 

23 Emery - Melody Lawson 
It was moved by Mr. Derosier and seconded by Mr. Johnson to approve a 3 month deferment in amount 
of $25,833.87 for Melody Lawson, 23 Emery, as presented. Aye- All. Motion carried (The NeighborWorks 
packet is attached hereto on exhibit G and incorporated herein by this reference.) 
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42 Lincoln - George Wood 
It was moved by Mr. Milos and seconded by Mr. Johnson to grant the Special Needs Elderly Program 
loan to George Wood, 42 Lincoln, in the amount of $10,000.00 as presented. Aye- All. Motion carried 
(The NeighborWorks packet is attached hereto on exhibit G and incorporated herein by this reference.) 

Additional Revolving Loan Disbursement 
It was moved by Mr. Milos and seconded by Mr. Derosier to approve the HP Revolving Loan Fund 
disbursement in the amount of $4,667.18, based on information as presented by Mr. Mike Walker, 
Lending Officer of Neighborhood Lending Services, LLC. Aye - All. Motion carried. 

Retaining Wall Program/Disbursements: 
No disbursements were addressed at this meeting. 

Items from Citizens not on Agenda 

Staff Report: (items will be considered but no action will be taken at this time.) 
Mr. Kuchenbecker reported on the following items: 
• The Governor's Conference on Tourism took place January 22-23, 2014 in Pierre; Mr. Kuchenbecker, Mr. Bob 

Nelson, Jr., Mr. Johnson and Chairman Steinlicht attended the conference on behalf of the Historic Preservation 
Commission; Mr. Milos attended on behalf of Deadwood Chamber; 

• Roger Brooks Community Assessment will be February 13, 2014, at 5:30 PM at the Deadwood Gulch Convention 
Center followed by an Art of Branding workshop on February 14, 2014 at 9:00 AM; 

• Mr. Kuchenbecker updated the Commission on the status of the Historic Preservation Facebook page; 
• The State History Conference will be April 4-5, 2014 in Pierre; 
• The Archives Report from Mike Runge was included in the packet; 
• The Soda Fountain arrived in Chicago and is undergoing restoration; 
• The Minimum Maintenance letters for four property owners have been sent out by our legal counsel; 
• The Historic Preservation Commission's next meeting will be on February 12, 2014 at 5:00 PM. 
• Mr. Kuchenbecker thanked each Commissioner for serving on the Commission; 

Other Business: 
• Mr. Namminga asked for confirmation on whether or not the rumor of the Keller Estate was purchased for purpose 

of housing a casino; Mr. Kuchenbecker and Mr. Milos stated the bank has taken back the property which is 
currently up for sale; 

• Mr. Johnson stated the Tourism Conference was a good public relations opportunity for Deadwood and as well as 
a great learning experience for himself; 

• Mr. Johnson invited us to a St. Johns dinner on February 19, 2014 at 6:00 PM. 

Adjournment: 
There being no other business, the Historic Preservation Commission Meeting of January 8, 2014 adjourned at 6:29 
PM. 

ATTEST: 

Willie Steinlicht 
Chairman, Historic Preservation Commission 
Kate Storhaug/ Historic Preservation Office/ Recording Secretary 

9 
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A look at Deadwood, SD through 
the eyes of our Visitors 

First impressions 

Lasting impressions 

Business mix 

Signage 

Local attitude 

. Beautification 

Ease of getting around 

Things to see and do 

Branding 

How the area stacks up against the competition 

Suggestions, tips and tricks that can bring 
spending to the area 

Thursday, February 13, 2014 
5:30 - 8:00 p.m. 

Deadwood Gulch Gaming Resort 
304 Cliff Street 
Deadwood, SD 57732 

Refreshments will be served 

Sponsored by: 
The Deadwood Revitalization Committee, a 
joint effort of the Deadwood Chamber and 
City of Deadwood. Funding provided by BID 7. 

c.p~&rt4/4-!_: 

The Art of Branding 

Friday, February 14, 2014 
9:00 - 11 :30 a.m. 

Deadwood Gulch Gaming Resort 
304 Cliff Street 
Deadwood, SD 57732 

Refreshments will be served 

Sponsored by: 
The Deadwood Revitalization Committee, a 
joint effort of the Deadwood Chamber and 
City of Deadwood. Funding provided by BID 7. 



RESOLUTION 2014 - 01 

RESOLUTION TO EXCHANGE CITY LAND WITH PRIVATE OWNER 

WHEREAS, the Deadwood City Commission desires to exchange land in the City of 
Deadwood with private owner, Tim Davis, pursuant to SDCL 6-5-4, 

AND WHEREAS, the public interest will be better served by exchanging the lands in 
question; 

AND WHEREAS, the land to be exchanged will be of the same approximate value and to 
encourage the development of the Pollock Addition, add nearly five acres ofland to the tax base, 
aid the preservation of the St. Ambrose Cemetery and preserve the hillside above the Presidential 
Neighborhood; 

NOW THEREFORE IT IS HEREBY RESOLVED, pursuant to SDCL 6-5-4, that the 
public interest will be better served by the proposed exchanging of land between the City of 
Deadwood and Tim Davis. 

IT IS FURTHER RESOLVED, that the Deadwood City Commission shall further follow 
all mandates of SDCL 6-5-4, as statutorily provided. 

Date: January_, 2014 

CITY OF DEADWOOD 

By: ________________ _ 

Charles Turbiville, Mayor 
ATTEST: 

Mary Jo Nelson, Finance Officer 

705933 I 07857 .0003 



OFFICE OF 
PLANNING, ZONING AND 

HISTORIC PRESERVATION 
I 08 Shennan Street 

Telephone (605) 578-2082 
Fax (605) 578-2084 

DEADWOOD 
"The Historic City of/he Black Hills" 

Deadwood, South Dakota 57732 

MEMORANDUM 

Date: 
To: 
From: 

February 7, 2014 

Deadwood Historic Preservation Commission 

Kevin Kuchenbecker, Historic Preservation Officer 

KEVIN KUCHENBECKER 
Historic Preservation Officer 
Telephone: (605) 578-2082 

Fax: (605) 578-2084 
kevini'@citvofdeadwood.com . 

Re: Optima, LLC Project Approvals for 366 and 370 Main Street 

Optima, LLC has submitted a response to the continuation letter for Project Approval 
at 366 Main Street and 370 Main Street which includes the demolition and/ or moving 
of these two resources from their current locations. (Case #14001 and #14002 
respectively). This issue was continued until the meeting scheduled on February 12, 
2014. 

City Attorney Terri Williams has responded to the supplemental information provided 
by Optima and Roger Tellinghusen. This letter and supporting documentation from the 
South Dakota Attorney General's office is included. A memorandum from staff to 
supplement the original staff reports will be forwarded to you for additional 
consideration early next week when complete. Thank you. 



GUNDERSON, PALMER, NELSON & ASHMORE, LLP 
AITORNEYS AT LAW 

J. CRISMAN PALMER 
JAMES S. NELSON 
DANIELE. ASHMORE 
DONALD P. KNUDSEN 
PATRICK G. GOETZINGER 
TALBOT J. WIECZOREK 
JENNIFER TRUCANO 
DAVID E. LUST 
TERRI LEE WILLIAMS 
SARA FRANKENSTEIN 

Kevin Kuchenbecker 
City of Deadwood 

506 SIXTH STREET 
POST OFFICE BOX 8045 

RAPID CITY, SOUTH DAKOTA 57709-8045 

TELEPHONE (605) 342-1078 
www gundersonpalmer com 

ATTORNEYS LICENSED TO PRACTICE IN 
sourn DAKOTA, NORTH DAKOTA, NEBRASKA 

WYOMING, MONTANA, MINNESOTA, 
COLORADO, KENTUCKY, ANO PENNSYLVANIA 

February 7, 2014 

Department of Planning & Preservation 
108 Sherman Street 
Deadwood, SD 57732 

Re: City of Deadwood - General Advice 
366 and 370 Main Street 
GPNA File No. 07857.0003 

Dear Kevin: 

JASON M. SMILEY 
QUENTIN L RIGGINS 

JEFFREY R. CONNOLLY 
REBECCA L MANN 

ANDREW j. KNUTSON 
KYLEL WIESE 

JANA SMOOT WHITE 
TYLER C. WETERING 

WYNN A. GUNDERSON 
Of Counsel 

'Writer's 'E-mai(J.tftfress: twilflilms@gpnafaw.com 
'Writer's 'fa:{!No.: (605) 342-9503 

Please be advised I have reviewed Optima, LLC's response to your Staff Reports concerning the 
above-referenced properties. Mr. Tellinghuisen provided certain documents and I would like to 
advise you concerning the same. 

First, Mr. Tellinghuisen provides "Exhibit E," a memorandum from John Frederickson dated 
November 9, 2004 concerning potential demolition of a residence located at 382 Main Street. 
Mr. Frederickson opined the City could not prevent the demolition of the residence, as the 
building was not considered an historic property. Please note ordinances and state law have been 
modified since the issuance of the Memorandum. In particular, SDCL §1 -9-19(a) to §3 defines 
"historic property" as any building, structure, object, district, area, or site that is significant in the 
history, architecture, archeology, paleontology, or culture of the state, its communities or the 
nation. Such definition has been incorporated into 1- l 9(b )-1.1. Thus, historic property now 
includes a district. 

Secondly, Mr. Tellinghuisen provides a Judgment on Writ of Certiorari, incorporating Findings 
of Fact and Conclusions of Law by the Court concerning properties then located on Main Street. 
Please note such are from November 1, 1990. Again, statutes and ordinances have been modified 
since such time. 

What I would propose you, as well as the commission, utilize in addressing Applications for 
Project Approval be an AG Opinion dated December 17, 2013. I believe the Opinion provides 
excellent direction of what local government should consider when presented with Petitions 
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concerning historic properties. I believe you have provided a list of questions to be answered 
when considering the above application. Such questions appear to mirror certain aspects of the 
AG Opinion; however, I would pay particular attention to the directive that upon a finding that a 
"proposed project will encroach upon, damage or destroy historic property, the project may not 
proceed until the City or County has made a written determination, based on the consideration of 
all relevant factors, that there is no feasible and prudent alternative to the proposed project and 
that the proposed project includes all possible planning to minimize harm to the historic 
property." I am attaching the opinion for your review. 

Kevin, I am not attempting to indicate you have not set forth sufficient information to the 
Commission to consider when addressing these properties. Instead, I simply want to ensure an 
appropriate response is made regarding legal arguments made by Mr. Tellinghuisen. 

TLW:jjh 
Enc. 

Best regards, 

llrv; tee wLa~ 
Terri Lee Williams 



STATE OF SOUYH OAKOTA 

OFFICE OF ATTORNEY GENERAL 
1302 ENt Highway 14, Sl.lite 1 

Plerte, South Dakota 57501-6501 

MARTY J. JACKLEY 
ATIORNEY GENERAL 

Phone 1605) 773·3215 
Fax (605! 773·4106 
TTY 1605) 773·6585 
www.state.Gd.us/etg 

CHARLES O. McGUIGAN 
CHIEF DEPUlY ATIORNEY GENERAL 
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December 17, 2013 

Jay Vogt, Director 
South Dakota State Historical Society 
900 Governor's Drive 
Pierre, SD 57501 

MEMORANDUM OPINION 

ConsttUction And Application Of SDCL 1-19A·l1.1 By Municipalities And Local 
mstorle Preservation ComtniBBions 

Dear Jay: 

This office received a request for an official opinion from the Mayor of Rapid City and a 
Commissioner of the Rapid City Historic Preservation Commission concerning the 
proper con~truction and application of SDCL l-19A-l 1. l. This office is aware that 
some local preservation,commissions, such as Rapid City's, operate pursuant to 
intergovernmental agreements with the State Office ofHistory_(SOH). Others do not. 
·state law also recognizes that a local historic preservation commission formed 
pursuant to state law may also function as a municipal historic district commission 
pursuant to local ordinances. SDCL 1-19B-38; SDCL 1-19A-62. Deadwood has its 
own unique structure. In light of the variations in local historic preservation 
commission structures, this office did not wish to issue a one-size-fits-all letter in 
response to Rapid City's questions. 

However, this office has previously observed that by enacting SDCL 1-19A et seq., "the 
legislature has attached substantial importance to the preservation of historic 
structures in this state." Attorney General Opinion No. 89-41, l 989 WL 505682 (AGO 
89-4 l). Because Rapid City's questions implicate legal questions that affect historic 
properties statewide, this office believes that answers to Rapid City's questions are 
important and that they should be addressed to the state agency responsible for 
oversight and enforcement in this a.rea. Broadly speaking, the conclusions contained 
herein apply to any entity tasked with perfonning a review under SDCL 1- l 9A-1 l. l, 
whether it is the SOH itself, local commissions acting on behalf of the SOH through an 
intergovernmental agreement (like Rapid City's), and any governmental entity 
responsible for issuing a permit for a project adversely effecting a listed hjstoric 
property. This opinion, however, does not seek to anticipate every form a permitting 
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entity or reviewing authority may take. To the extent your office encounters atypical 
situations, this office is available to you for further interpretation as needed. 

SDCL 1- I°9A- l l. l requires local governments to extend certain protections to 
historic properties listed on national, state, or local registers. In furtherance of 
this policy, South Dakota's legislature and the SOH have made low interest loans 
and substantial tax benefits available to assist owners in maintaining and 
prese1Ving historic properties. These state programs augment significant federal 
tax credits. "Given the benefits that may accrue to individuals placing structures 
on the list of historic places, it is not inconceivable that the legislature intended 
some negative consequences to attend an attempt to demolish structures so 
benefitted." AGO 89-41. 

Naturally, it is important to prese1Ve and protect South Dakota's historic 
resources without discouraging urban redevelopment through unnecessary 
restrictions on the use of property. This office has previously identified SDCL l-
19A-l l.1 as a "state level section 106," referring to Section 106 of the National 
Historic Preseivation Act from which SDCL l-19A- ll.l's standards and 
procedures are derived. Thus, this memorandum opinion looks first to published 
South Dakota judicial opinions for its interpretation of SDCL 1-19A-1 l.1 and, in 
the absence of express controlling authority by our state's highest court; it looks 
to the line of authority interpreting Section 106 as applied at the federal level and 
by states whoae statutory schemes utilize the Section 106 "feasible and prudent" 
standard.I 

Rapid City's request for an official opinion posed the following questions. 

1. Are the standards for the treatment of historic properties adopted in South 
Dakota's administrative rules authoritative standards to be applied to reviews 
under SDCL 1-19A-l l. l? 

2, Who bears the burden of proof in SDCL 1-19A- ll.l reviews? 

3. Does a city have the authority or duty to deny a permit for projects adversely 
affecting designated historic properties if there are feasible and prudent 
alternatives to the proposed project? 

4 . What are the standards by which feasible and prudent alternatives are judged? 

5. What is the scope of all possible planning to minimize harm? 

6. Who decides if all alternatives and planning have been exhausted? 

7. Mey individual commission members visit project sites and with property 
owners outside of formal commission proceedings to investigate the effect of a 

1 See State u. Strauser, 63 N.W.2d 345, 347 (1954l("lnasmuch as the state Jaw follows so closely the 
federal law. a8 ... comparison discloses, there is a presumption that the legislature intended to enact n 
law with the meaning that the (Unites States Supreme! Court had previously placed upon the statute that 
served 9.8 the pattern for the later enactment"); latvrence Preservation Alliance v. Allert Realty, 819 P .2d 
138, 144 (though •not binding, case law interpreting this federal statute is helpful"); Homidt v. Lake Co. 
School Bd., 779 So.2d 567 (Fla.App.5 2001)(legislature's ndoption of"feasible and prudent• standard 
interpreted to give same "paramount importance• to protection of state's historic resources as is observed 
by federal govemment). 
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proposed project on an historic property and the feasibility and prudence of 
alternatives. 

SHORT ANSWER 

Local municipalities and their historic presetvation commi$sions are required to apply 
state administrative standards to reviews performed pursuant to SDCL 1-19A-ll.1. 
Also they are not to jssue a permit for any project that would encroach upon, damage 
or destroy a designated historic properly if there is a feasible and prudent alternative 
that would prevent such encroachment, damage or destruction. 

ANALYSIS 

Per SDCL l-l 9A-l 1.1, if a "proposed project will encroach upon, damage or destroy 
any [listed] historic property/ ' the project may not proceed until the city or county has 
"made a written ~etennination, based on the consideration of all relevant factors, that 
there is no feasible and prudent alternative to the (proposed project} and that the 
(proposed project] includes all possible planning to minimize harm to the historic 
property." A "project" includes any building or demolition permit involving a listed 
historic property.2 A city or county may not issue any such permit without first 
obtaining review and comment from the SOH. Projects that encroach upon, damage 
or destroy a historic property are said to have an "adverse effect" or "adverse impact." 

1. What Is The Role Of Administrative Rules In SDCL 1-19A-11.1 Review•? 

The SOH has adopted administrative rules for the implementation of SDCL l- l 9A-1 l .1 
pursuant to its authority under SOCL l-19A-29. ARSD 24:52:07:02 requires use of 
historic preservation "methods, policies, technical notes1 preservation briefs, and 
guidelines" published in the Historic Preservation Fund Manual Appendices (2007) 
and in the Secretary of the Interior's Standards for the Treatment of Historic 
Properties (1995). ARSD 24:52:07:04 also expressly states that the Secretary of 

. Interior Standards apply to new .construction on property or 11dditions to existing . 
structures within an historic district as well as eleven additional enumerated 
standards governing scale and form. ARSD 24:52: 13:03 itemizes the information 
relevant to the SOH's (and therefore a city's) evaluation of a proposed project's effect 
on a property's historic integrity - such as a description of the project, a presetvation 
plan, or an "evaluation of all feasible and.prudent alternatives" which may minimize 
the project's adverse effect on the historic property. The SOH's administrative rules 
have the force oflaw.3 Accordingly, a municipality acting under SDCL 1-19A- l l.l(l) 
must apply these rules. 

A local historic preservation commission formed by local ordinance acting pursuant to 
SDCL 1- l 9B-3 and/ or SDCL 1- l 9B-62 must also comply with these rules. SDCL 1-
l 9B-62 expressly provides that decisions "to approve or deny a permit shall be based 
on the standards adopted by rules promulgated pursuant to 1-19A-29." City of 

2 ARSD 24:52:00:01(14) defines a "project• as "an activity, permit, plan, or action, Including restore.don or 
rehabilitation, which affects or may affect the physical structure or physical setting of a historic property." 
See also AGO 89·41 (a "project" under SOCL l· 19A·l l .l includes the issuance of building or demolition 
permits). 

3 Krsnak v. Department of Enuiromnerttal and Natural Resources, 2012 SD 89, 1 16, 824 N.W.2d 429, 436 
{S.D. 2012); Allen Realty, Inc. v. City of Lawrence, 790 P.2d 948, 955-56 (Kan.App. 1990). 
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Deadwood v. M.R. Gustafson Family Trust, 2010 SD 5,, 3, 777 N.W.2d 628, 630. 
Accordingly, both local historic preservation commissions and a cities must follow the 
standards established by ARSD 24:52A:Q7 in determining whether to approve or deny 
a permit for a proposed project that will encroach upon, damage, or destroy any listed 
historic property. 

2. Who Bears The Burden Of Proving The Various Standards Governing 
SDCL 1-19A-11.1 Reviow•? 

Generally, a permit applicant bears the burden of proving that the conditions for 
issuing a. permit have been met.4 This general rule applies equally in the context of 
applications for permits for projects affecting historic properties. 

SDCL 1-19A-11.1 is implicated only if a proposed project adversely impacts an historic 
property. Once a reviewing authority- the SOH, a local historic preservation 
commission, or the city - makes a prima facie determination that a proposed project 
will adversely impact an historic property, the burden shifts to the project proponent 
to show the absence of feasible and prudent alternatives and, should that succeed, 
appropriate planning to minimize the resulting harm.s 

According to court decisions from states with preservation statutes similar to SDCL l-
19A-11. l, to meet this burden a permit applicant must consider all reasonable 
alternative plans to the proposed project, not just the least expensive option. For 
example, in Norwalk Preservation Trost, Inc. u. Norwalk Inn and Conference Center, 
Inc., 2008 WL 544508 (Conn.Super.), the project proponent wanted to demolish a 
neighboring historic home so that he could build a 44~room addition to his hotel. The 
court enjoined the demolition finding that the hotel owner had failed to consider other 
expansion options that would retain the historic home, such as incorporating the 
historic home into the hotel with an addition as part of a 24-room expansion, or 
building on ~ther land owned by the hotel and selling the historic home for 

. redevelopment as office space. Though economies of scale made. the 44-room option 
· the most profitable, the hotel owner had· failed to demonstrate that the alternative 
plans could not meet his objective of profitably adding luxury rooms to the hotel. 

Likewise, the B. Y. Development court found that any determination of the existence or 
non-existence of feasible a.nd prudent alternatives must be "supported by sufficient 

4 Cole u. Board of Adjustment, 2000 SO 119, 1 29, 616 N.W.2d 483, 490 (S.D. 2009)(burdcn on applicant 
to demonstrate right to zoning variance); &l Phillips & Sons Co. v, &hmidt, 195 N.W.2cl 400, 404 (S.D. 
1972); c.f. Breckweg v. Krtocltenmus, 133 N.W.2d 860, 254 (S.D. 1965)(applicant may not be assigned the 
burden of proving right to building permit when the law does not set any preconditions for issuance of the 
permit), 

s Archabal 11. County of Hennepin, 495 N.W.2d 416 (Minn. 1993)(once SOH makes priniafacie showing 
that a proposed project will damage or destroy a historic resource, project proponent had burden of 
proving absence of feasible and prudent alternatives); Friends of Betliany Place, ltic. v. City of Topeka, 222 
P.3d 535 (Ct.App.Kan. 201 l)(after SOH made determination that project would adversely impact church 
grounds, church was obligated to demonstrate tha.l lhere were no feasible and prudent alternatives to his 
proposed parking lot): Save Old Stamford v. St. Andrew's Protestant Episcopal Church, 2010 WL 625991 
(Conn.Super.); Connecticut Historical Commission v. WaUir1gford1 2011WL1087088 (Conn.Super.); Friends 
o/t1te Riverfront v. DeLaSatle Nigh School, 2007 WL 4110617 (Minn.App.); Lawrence Preseruacion Alliance 
v. Allen Realty, Inc., 819 P.2d 138 (Ct:App.Kan. 1992); MB Associates v. D.C. Department of Licenses, 456 
A.2d 344 (Ct.App.Dist.Cot. 19821. 
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facts."6 While B. Y. Development did not further describe sufficiency in terms of 
quantity or quality of evidence, courts in other states have found evidentlary 
thresholds satisfied by testimony or evidence from experts in preservation-related 
fields such as architecture, engineering, property development, city planning, 
construction contracting, and environmental mitigation.1 Project opponents can 

· suggest alternatives not considered by a permit applicant, but those suggested 
alternatives mu~t be "supported by sufficient facts to indicate they are feasible and 
prudent."8 Alternatives that are properly factually supported are statutory "relevant 
factors" that the city and a project proponent must consider and rule out before 
undertaking any project that would ~dversely impact an historic resource.9 

3. noes A City Have The A\lthorlty Or Duty To Deny A Permit To Protect An 
Historic Property From 'l'he Adverse Impact Of A Proposed Project? 

Under SDCL l-19A-ll.l, cities and municipalities have both the authority and the 
duty to deny a permit for any project adversely affecting an historic property if there is 
a feasible or prudent alternative to the project that will eliminate or mitigate its 
adverse impact. 

The leading authority interpreting SDCL 1- l 9A- l l. l's standards is the United States · 
Supreme Court's decision in Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 
402, 91 S.Ct. 814 (1971). Overton Park is the foundational case underlying much of 
the cotmtry's historic preservation jurisprudence as the standards of SDCL l- l 9A-

6 fn re B.Y. Deuclop~nt, Inc., 2000 SD 102, 615 N.W.2d 604 (S.D. 2000)(a pennitting authority must take 
a •hard look• at the proposed project, and altemati11e11 to it that will avert damage to protected historic 
resources, before issuing a permit); Kalorama Heights Limited Partnership u. District of Columbia, 655 A.2d 
865 (Ct.App.Dist.Col. 1995l(fifteen witnesses testified nt hearing on demolition permit application, 
including engineer who found building structurally sound ~nd a property developmt:nt expert); Citizen 
Adt/Qcates for Responsible Expansion, Inc. (I·O,REJ u. Dole, 770 F.2d 423 (5111 Cir. l 985)(administrativc 
record was "wholly inadequate• when agency gave no consideration to the effect of interstatt: overpass 
expansion plans on historic buildings located in and along its path). 

. . 
7 Homich v. Lake County School Board, 779 So.2d 567 (Fla.Ct.App.5 2001); NorwalkPreservatiori Trust, 
Inc. u, Norwalk Itm and Conference Center, /ttc., 2008 WL 544508 (Conn.Super.); MB Associates u. D.C. 
Department of Licenses, 456 A.2d 344 (Ct.App.Dist.Col. 1982); Block House Municipal Utility District v. City 
of Leander, 29 l S.W .3d 537 (Ct.App.Tex. 2009); Lafayette Park Baptist Church IJ. Board of Adjustment, 
599 S.W.2d 61 (Ct.App.Mo. 1980J(substantial evidence is adduced through testimony of architects, 
structural engineers, contractors, and developers regarding the historic property's condition. structural 
and historic integrity, cost, adaptive reuses, return on investment, nnd marketability); Project 
Aut1wri7-ution Under nte New Jersey Register Of Historic Pia= Act, 975 A.2d 941 (App.Div.N.J. 2009); 
Citizen Advocates for Responsible Expansion IJ, l)ole, 770 F.2d 423 (5th Cir, l 985)(adrninistralivc record 
contained testimony from engineers, city planners, designers, architects, and developers regarding the 
impact of interstate highway overpass expansion plan); National Trust for Historic Preservation v. City of 
Albuciuerque, 874 P.2d 798 (Ct.App.N.M. 1994)(record was devoid of expert testimony respecting the 
impact of noise, visibility, or dust and exhaust caused by proposed highway). 

a B.Y. Development, 2000 SD 102 at t 16, 615 N.W.2d at 610; mends oftlie Rluerfro11t u. DeLaSalle High 
School, 2007 WL 4110617 (Mlnn.App.)(though city'a contemplation of alternatives wns not confined to 
project proponent's demand to construct athletic facility on-site at school, city was not required to 
consider alternatives of off-site construction where project opponents did not identify potential off·site 
alternatives). 

9 B. Y. Development, 2000 SD l 02 at 1 16, 615 N. W .2d at 61 O; Lawrence Preservation Allia11c:e v. Aller\ 
Realty, Inc., 819 P.2d 138 (Ct.App.Kan. 1992)(a proposed alternative is a "relevant factor" irit includes 
sufficient factual information to support a conclusion that it is feasible and ·prudent); Friends of Bethat_iy 
Place, Inc. v. City of Topeka, 222 P.3d 535 (Ct.App.Kan. 2011); Don't Tear It Down u. D.C. Dept. of Housing, 
428 A.2d 369 (O.C. 1981). 



11.1 (and many oth~r state preservation statutes) are replicated from the federal 
counterpart statute interpreted in that case.10 

In Overton Park, the court examined the application of federal atatutes that governed 
the use of federal funds to finance any highway project requiring the use of public 
parkland. Those statutes prohibit the use of public parkland for federal highway 
projects "unless there is no feasible and prudent alternative to use of such land" and 
"such program includes all possible planning to minimize harm to such park." 
Overton Park, 401 U.S. at 411, 91 S.Ct. at 821. The court interpreted the statute to be 
a "plain and explicit bar" to the construction of highways through parks except in "the 
most unusual situations." Overton Park, 401 U.S. at 411, 91 S.Ct. at 821. "lf the 
statutes are to have any meaning, the secretary cannot approve the destruction of 
parkland" if there i~ a feasible or prudent alternative. Overton Park, 401 U.S. at 413, 
91 S.Ct. at 822. 

South Dakota's legislature enacted SOCL l-l 9A-11.1 sixteen years after the Overton 
Park decision. The legislature's selection of the "feasible and pm.dent" and "all 
possible planning" standards, after substantial jurisprudence had developed 
surrounding those standards and their application, sugge$tS that it intended for the 
state'$ historic resources to receive protections commensurate with those enunciated 
in Overton Park. 11 

Reduced to its essence, SDCL 1-19A- l l. l holds that if there is a "feasible and prudent 
alternative" to a project that would adversely affect a designated historic property the 
project "may not proceed." Though no party in the leading South Dakota decisions in 
B. Y. Development or Korzan challenged the city's authority to deny a permit, the 
court's reasoning in both cases reveals that the accepted controlling premise in both 
cases was that the statute, of necessity, does impart that authority. Specifically, the 
B. Y. Development court stated that the subject project would proceed "unless the 
Office of History" were successful in its appeal. B. Y. Development, 2000 SD l 02 at ~ 
11, 615 N.W.2d at 610 (S.D. 2000); Korzan v. City of Mitcheli, 2006.SD 4, ~ 15, 708 
N.W.2d 683, 687 (S.D. 2006). 

4. What Is A Feuible And Prudent Alternative? 

The operative segment of SDCL 1-19A-1 l. l states that a "project may not proceed 
until ... [t)he goveming body of the political subdivision has made a WTitten 
determination ... that there is no feasible and prudent alternative to the proposal.n 

Since neither "feasible," "prudent," nor "alternative" have been defmed by statute or 
rule, it is good to start with their meanings in common usage.12 Webster's Dictionary 
defines "feasible" broadly as "capable of being done" and "prudent" as "marked by 
wisdom or judiciousness" or "circumspection" or "shrewd in the management of 

10 In addition to South Dakota, the following states expressly employ the federal •feasible and prudent" 
standard in their historic preseivation fow5: Connecticut, Minnesota, Kansas, Texas, New Jersey, New 
York, Pennsylvania, Florida, Ohio, Iowa, Wisconsin, New Mexico. Michigan, and Massachusetts. Other 
states have adopted close variations on the same standard. 

1l State 11. Strauser, 63 N.W.2d 345, 347 (1954). 

12 Jackson 11. Canyon Place Homeowners Assoc., 2007 SD 37, i 11, 731N.W,2d210, 213 (dictionEuy 
definitions may be used to interpret meanings of undefined statutory terms). 
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practical affairs." "Alternative" means "a choice" between "one of two or more 
incompatible things, courses, or propositions."13 

As used in SDCL l-l 9A-11.1, "feasible and prudent" modify the clause "alternative to 
the proposal." A feasible alternative to a proposal is something that is "capable of 
being done" in light of technical, structural, engineering, and project design 
considerations. 

As noted in B. Y. Development, the SDCL 1 · 19A~ 11.1 determination does not require 
examination of "any and all alternatives," but only those supported by "sufficient facts 
to indicate they are feasible and prudent." B. Y. Development, 2000 SD 102 at ii 15, 
615 N.W.2d at 610. . 

The Korza.n deCi$ion illuminates the concept that alternatives must be supported by 
sufficient facts. In Koraan the analysis turned on the feasibility and prudence of two 
proposed alternatives: (1) mothballing the historic building for future restoration or (2) 
delaying demolition while a community group tried to raise money to compensate for 
the added cost of restoration. Korzan rejected these proposals because concerns 
about basic maintenance while the building was mothballed and the oppo$ition 
group's ability to raise the incremental funding within an acceptable timetable were 
not allayed with sufficient facts showing that they were feasible and prudent. Korzan, 
2006 SD 4 at~, 16-17, 708 N.W.2d at 687,14 

Thus, the definition of"feasible and prudent" in the context of an SDCL 1~19A-ll.1 
determination requires sufficient facts to establish that a project alternative is 
"capable of being done" as opposed to being merely speculative. This highly 
individualized determination is made on a case-by-case basis considering the 
historical and architectural significance of a building, its condition, its relationship to 
a commercial or residential historic district, and its adaptability to alternate, 
economically viable uses, 

. . 

A project proponent's proposed use of an historic propertY is a relevant, though not 
necessarily determinative, consideration. The proposal is the building or demolition 
permit request. is Although no South Dakota court decision has directly reached this 
issue, SDCL 1-19A-1 l.1 's use of the word "alternative," by definition, means that an 
alternative need not necessarily be compatible with the proposal described in a project 
proponent's pexmit application.16 Authorities from other states have consistently 
examined altemative uses for which a property is adaptable, such as reconfiguring or 

13 Webster's New Collegiate Dictionary (7th Ed.) 

11 Though Korzan looked solely to B. Y. Development for guidance, authorities from states with the same 
model statute adopted by South Dakota's legislature have also observed that "relevant factors• are 
"something more than mere suggestions t\S to possible alternatives. A proposed alternative would be a 
relevant factor if it included sufficient factual information to support a conclusion that such alternative 
was feasible and prudent.» Allen Realty, 790 P.2d at 956. 

15 AOO 89-41; Allen Realty, 790 P,2d at 956. 

16 To the extent that the Korzatt decision suggest contra, it does so in dicta in the context of rejecting two 
alternatives it deemed infeasible and imprudent. Korzan, 2006 SD 4at117, 708 N.W.2d at 687. Kor:>,a1i 
did not examine a situation where the owner could make use of the property through other feasible and 
prudent alternatives. SDCL l • l 9A· l l. t would, very clearly, be meaningless if its protections could be 
defeated simply by proposing a project wholly incompatible with a protected building as it exists. 
Arcltabal, 495 N.W.2d at 423. 



scaling back the proposed project within parameters that preseive its profitability, 
putting a property to a different use,11 relocating an historic structure, pursuing 
rezoning or code modification options that will assist with adaptively reusing the 
property, integrating an historic structure into new construction,18 or selling the 
property to a buyer willing to preaerve an historic structure.19 

For example, in Archabal v. County of Hennepin, 495 N.W.2d 416 (Minn. 1993), the 
county sought a permit far the demolition of an historic art deco annozy to build a new 
county jail. There was no dispute that the county urgently needed a new jail facility, 
or that the armory site was the optimal location for it. However, after extensive 
examination of the security needs of a :modern jail facility, the Archabal court 
deter:m.ined that alternative sites would meet the county's needs even if those sites did 
not provide the county with every convenience that the armory site offered, le. the 
armory was the only site that allowed the county to tunnel between the jail and the 
county courthouse. 

According to the county, the tunnel offered the safest and most cost effective means of 
transporting inmates to court. With the assistance of expert testimony, the Archabal 
court determined that it was feasible to safely transport inmates between alternative 
jail sites and the courthouse in busses or vans ao that the armory building need not 
be demolished for the sake of the county's preference for a tunnel. According to 
Archabal, it was inappropriate to "place [the] primary emphasis [of the feasibility 
analysis} on the needs of the criminaJ justice system, rather than addressing whether 
f.liting the Uaill on a site other than the armory site would cause 'community disruption 
of an extraordinary magnitude."' Archaba~ 495 N.W.2d at 423. 

The "prudentn component generally involves the examination of economic 
considerations.20 Strictly speaking, preservation and restoration of a property is rarely 
technically infeasible, but the associated costs may prove prohibitive, and, therefore, 

17 Kalorama Heights Limited Partnership v, Di$trict of Columbia, 655 A.2d 865 (Ct.App.Dist.Col. 1995) 
(developer failed to explore preservation alternatives, such as renovating the subject home as multi·famlly 
condominiums or offices, o.ddlng a sympathetic addition to increase housing or office space on the site, 
partial demolition of the home with new constrtiction behind a retained fa<:ade, or possibly selling the 
home to a buyer who would preserve it): Connecticut Historical Commission v, Wallingford, 2011 WL 
1087088 (Conn.Super.)(altemativcs that are different from the owner's purpose in owning protected 
property must be considered because to com,;ider the owner's purpose in owning the propercy Eltl 
paramount would be to Ignore statutory protections and the burdens of proof placed on the ~attics); Save 
Old Stamford ti. St. Andrew's Protestant Episcopal Churclr, 2010 WL 625991 (Conn.Super,). However, a 
proffered restor~tlon alternative may be deemed infeasible if the surviving remnants of an historic: . 
structure are insufficient to restore. Frien~ of Hillhouse Avenue v. Yale Uniuersity, 1999 WL 300904 
(Conn.Super.); Citizens Committee to Save RhOdes Tavern v. District of Columbia, 432 A.2d 710 
(Ct.App.D.C, 1981); Lo.fayette Park Baptist Church u. Board of Adjustment, 599 S.W.2d 61 (Ct.App.Mo. 
1980). 

1e Connecticut Historical Commission v. Wallingford, 2011 WL 1087088 (Conn.Super,), 

i9 MB Associates v. D.C. Department of Licenses, 456 A.2d 344 (Ct.A)'lp.Diat.Col. 1982); First Presbyterian 
Church of York v, City of York, 360 A.2d 257 (Comm.Ct.Pe , 1976); Maher v. City of New Orleans, 516 F.2d 
1051 (Slh Cir. 1975); Connecticut Hist.orical Commission v. Wallina{ord, 2011 WL 1087088 (Conn.Super.); 
Historic Preservation Alliance, Inc. v. City of Wichita. 892 P .2d 518 (Ct.App.Kan. 1995)i Lafayette Park 
Baptist Church v. Board of A$.lstment, 599 S.W.2d 61 (Ct.App.Mo. 1980). 

'lO .f,afayette Park 8aptist Church u. Board of Adjustme11t, 599 S.W.2d 61 (Ct.App.Mo. 1980), 
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economically imprudent.~• Consequently, the analysis of prudent alternatives often 
tums on the question of economic viability. Consistent with Overton Pa7'k, the B. Y. 
Development decision suggests that this analysis is. broader than economic 
considerations alone. 8.Y. Development, 2000 SD 102 at ii 17, 615 N.W.2d at 611. 

In Overton Park the court considered alternative routes outside of protected parkland 
imprudent only if they "present(ed] unique problems" of cost, routing, and community 
disruption that reached "extraordinary magnitudes." Overton Park, 401 U.S. at 413, 
91 S.Ct. at 822. Inquiry into the prudence of a proposed alternative did not require a 
"wide~ranging balancing of competing interests" given that "it will always be less costly 
and safer to build (a highway] atraight through a park," just as it is often less costly to 
demolish an existing historic structure and build anew, or more coatly to bring work 
on an historic propercy up to preservation standards. Knowing that preservation often 
entails higher costs, the Overton Pa.rk court nevertheless decided that "[i)f Congress 
intended [costs and other interests in competition with preservation objectives] to be 
on an equal footing with preservation of parkland there would have been no need for 
the statutes." Overton Park1 401 U.S. at 4 l2, 91 S.Ct. at 821. Likewise, in Archabal 
the court found that "economic considerations alone" did not justify demolition of the 
historic armory because the increased costs associated with transporting defendants 
from the jail to the courthouse by bus or van "did not , .. create extreme hardship."22 

No South Dakota Supreme Court case has interpreted the term "hardship" in the 
historic preservation context, but, in the larger scheme of zoning of which historic 
preservation is a part, "hardship" generally Ilit:W'ls that the denial of a. variaxice or 
rezoning request would work a defacto taking.2a Through the adaptation of South 
Dakota's customary te$t for challenges to zoning restrictions, the analysis of 
economically prudent alternatives would consider (1) whether the property could yield 
a reaspnable return if used for a purpose consistent with historic standards, (2} 
whether a project proponent's claimed hardship is due to unique circumstances and 
not the historical character of the property, and (3) whether the proposed project 
would alter the historical character of the ·property or of an historical district in which 
it is located.~4 A project would be imprudent only if denial of a permit, in light of the 

:i 1 Friends of Hi1lhouse lwenue u. Yale University, 1999 WL 300904 (Conn.Super.)(restoration of home 
located in hi'lltoric district not prudent where $1.8 million cost of reconstruction exceeded !he expected 
poat-renovation mn'rket value of $450,000); Hickory Neighborhood Defense League u. Skinner, 893 F,2d 58 
(41h Cir. 1990): Homich 11. La.ke County School Soard, 779 So.2d 567 (Fla.Ct.App.5 20(H)(demolition or 
historic buildings approprit1te where rehabilitated buildings would have half the u eeful life of new 
construction and would cost more th.an twice e.s much). 

~ Sat.te Old Stamford u. St. Andrew's Protestant Episcopal Church, 2010 WL 625991 (Conn.Super.); 
Connecticut Historica[ Commission 11. Wallingford, 2011 WL 1087088 (Conn.Super.); Archabal 11. County Qf 
Hetmepin, 495 N.W.2d 416 (Minn. 19931(preservotlon of protected resource the pare.mount conaidcrationl. 

23SOCL1·198·46; Penn Central Trartsp. Co. 11. New York Ci.ty, 438 U.S. 104, 98 $.Ct. 2646 (1978)(historlc 
property protections a.re In the nature of 2onlng laws); Cole v. Board of Adjt.t.strnent of Ore City of Huron, 
2000 SD 119, 616 N.W.2d 48$ (S.D. 20001; City of Madison 11. Clarke, 288 N.W.2d 312, 314 ($.D. 1980); 
Clwkecherry /'Jills Estates, Inc. u. Deuel Co., 294 N.W.2d 654 (S.D. 1980); Kaloro.ma Heights Limited 
Partnership v. District of Columbia, 655 A.2d 865 (Ct.App.Dist.Col. 1995)(smndard for determining 
whether •no reasonable alternative economic use• exists for historic structure is in the nature of takings 
analysis, which examines if denlal of demolitlon permit would deprive applicant of "all viable economic 
uses of tho property•). 

~4 Clarke, 288 N.W.2d at 314, citing Deardorfv. Bd. Qf Adj, of Planning and Zoning Commn., 118 N.W.2d 
78, 82 (Iowa 1962). 
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foregoing considerations, would deprive a property owner of all viable economic use for 
the property. An alternative need not afford the highest or most profitable use to be 
prudent, but is prudent under SDCL l- l 9A-l l. l so long as it provides some viable 
economic use for the protected property/.is 

When evaluating the economics of alternatives, permitting authorities and project 
proponents should factor in all funding sources, such as insurance proceeds, grant 
funding, preservation tax incentives,26 or community donations.21 These financial 
benefits can offset the higher costs sometimes associated with restoration of properties 
to applicable standards. Hardship, however, does not encompass increased 
restoration or rehabilitation costs caused by an owner's neglect of basic maintenance 
and repair.:is Such "demolition by neglect" would obviously defeat SDCL l-19A-l l.l's 
protective purposes. 

5. Minimization And Mitigation Of He.mt 

If there a.re no feasible and prudent alternatives to a proposed project, SDCL l-l 9A-
11.1 requires a project to engage in all possible planning to minimize its adverse 
impact on an historic resource.29 Citizens Committee to Save Rhodes Tauem v. District 
of Columbia, 432 A.2d 710 (Ct.App.D.C. 1981), provides an instructive case study in 
minimizing harm. In Rhodes Tavern a developer proposed to redevelop a blighted 
downtown city block located adjacent to another property of high historical 
$ignificance. The block contained three historic stnlctures - a bank, a theater, and an 
eighteenth centuxy tavern. The developer determined that fully preserving the 
buµdings was not feasible. This determination, however, did not mean that the 

:is First Presbyterian Church of Yark v. City of York, 360 A.2d 257 (Comm.Ct.Pa. l 976J(application for 
demolition permit properly denied where applicant had failed to show that commercial rental could not 
yield a reasonable return, that there were no other potential uses for property, and where fire insurance 
proceeds provided offsetting funds for the cost of restoration); Malter u. City of New Orlcczns, 516 F.2d 
.1os1 (S•h Cir. 1975). 

26 SDCL l-19A·20 (tax moratorium applies to propCrties restored to historic standards); SDCL l-19A-i3.1 
(historic preservation loan and grant fund); Connecticut Historical Commission v. Wallingford, 2011 WL 
1087088 (Conn.Super.)(thc availability grants, tax credits, and code modifications that will enable 
preseivation are factors to consider when weighing alternatives). 

27 Benton Franklin Riverfront Tra11way u. Lewis, 701 F.2d 784 (9th Cir. 1983J(available federal funds 
should have been considered); Lawrence Preservation Alliance u. Allen Realty, Inc., 819 P.2d 138 
(Ct.App.Ktin. 1992); Hist.oric Preservation Alliance, Inc, u. City of Wichita, 892 P.2d 518 (Ct.App.Kan. 
l 995)(project proponent did not demonstrate that preseivation tax credits could not make project 
feasible): Connecticut Historical Commission 1.1. Wallin!1{ord, 2011 WL 1087088 (Conn.Super.)(the 
availability of grants and tax credits are factors to consider); Project Authorization Under The New Jersey 
Register Of Historic Places Act, 975 A.2d 941 (App.Div. N .J. 2009); Homich v. Lake County School Board, 
779 So.2d 567 (Fla.Ct,App.5 200l)(demolition allowed where community donation& to save BChool were 
not forthcoming). 

~e Clarke, 288 N.W.2d at 314 (property owner.could have avoided financial hardship associated with 
removing non-conforming use by complying with permitting process); First Presbyterian Church of York u. 
City of York, 360 A.2d 257 (Comm.Ct.Pa. l 976)(applicant had contributed to disrepair by failing to 
pe~form maintenance); Maher v. City of New Orleatts, 516 F.2d 1051 (5th Ch·. 1975).(demolition permit 
properly denied where deteriorated condition of property, and associated higher cost of renovation, was 
due to the project applicant's neglect); see also SDCL 1-196-52. 

29 SDCL, l-19A· 11.1; National Trust for Historic Preservation u, City of Albuquerque, 874 P.2d 798 
(Ct.App.N.M, l 994)(a project does not include all poa&lble planning if it excludes consideration of other 
Corms of the project that would cause less harm); Neighborhood Association of the Back Bay v. Federal 
Tran.sit Administration, 393 F.Supp.2d 66 (D.Maoa 2005). 
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buildings could be demolished in total. To minimize the harm to the buildings and 
their historical surrounaings, the developer was permitted to demolish all but the 
facades of the bank and theater buildings to incorporate the preserved facades into the 
overall new construction.so 

Minimization of harm is required even for projects other the.n full-scale demolitions or 
new construction. For example, if a city were to determine that an alteration must be i.· 
made to an historic structure, such as, for example, by construction of an addition, a 
handicap access ramp, an exterior elevator tower, or an exterior fire escape stairwell, 
the project's design must minimize to the fullest extent possible its adverse impact on 
the historic resource, and it must further mitigate the extent of its adverse impact.31 
Or, if a project calls for reconstructing or replacing original historic features or 
materials, such as porches, windows, or siding, the project must minimize to the 
fullest extent the potential for loss of historic integrity and mitigate the effect of that 
loss through appropriate measures, such as, for example, installation of historically­
appropriate windows that are replacing original windows. As discussed above, state 
administrative regulations prescribe standards for minimizing and mitigating a 
project's adverse effects. 

6, Who Decide&? 

The foregoing discussion raises the question of who decides whether all feasible and 
prudent alternatives have been properly examined and elecluded, and whether the 
project has properly mitigated its adverse impact.. A city historic preservation 
commission's role is limited to making initial findings regarding an applicant's 
compliance with SDCL 1-19A-1 l.1 and the .feasibility or prudence of alternatives; to 
requiring further submissions from a project applicant to assist its review; to 
developing a record for later review by a governing authority; and to preliminarily 
granting or denying a permit on property within its jurisdiction. However, SDCL 1-
19B et seq. does not vest local historic preservation commissions with the final 
authority to grant or deny a permg.a2 

"'l'he ultimate determination [of whether to issue a permit] remains in the hands of the 
city."33 The governing entity is free to accept or reject a commission's findings and 
recommendations, and to enter such findings and determinations of its own as are 
supported by substantial evidence, but the final authority to grant or deny a permit, 
and the ultimate responsibility for reviewing all relevant factors, belongs to the city. 
The city's decision, however, like the local commission's, "shall be based on the 

30 This practice, colloquially rcforred to as a •facadectomy,n is a common compromise between 
preservation and development interests. It has been utilized in many cities, notably Boston and 
Washington, D.C. The practice retains the historic streetscape design and charecter while affording 
developers modern structures and increased densities. ·See also Hopkins v. Mt1ls, 2005 WL 4020384 
(N.Y.S.Ct. 2005)(school district ~dequately minimized imp11ct ofb\lilding school on land adj11cent to, and 
formerly a part of, an historic farm where it lowered building occupancy density and incorporated 
significant mitigation measures proposed by the SOH into the project). 

31 Friends of Bethany Place, lr1c. v. City of Topeka, 222 P.3d 535 (Ct.App.lfon. 201 l)(plan to pave portion of 
historic church grounds for parking included all plannil'lg to minimize impact of project where church 
planned to conceal parking lot from street view with line of bushes end new tree plantings and SOH had 
not suggested any further mitigation activities the church could undertake). 

32 Donovan u. City of Deadwood, 538 N.W.2d 790 (S.D. 1995). 

;13 AGO 89-41. 
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standards for historic preservation" promulgated by the state's Office of History. 3~ 
SDCL 1-19A- l l. l permits any person or entity who is aggrieved by the city's decision, 
and who has proper ~tanding, to appeal to a court of competent jurisdiction; 

7. Fact-Finding By Individual Commlsfdoners 

Finally, Rapid City asked whether individual commissioners are permitted to visit a 
project site, or communicate with a project proponent, opponent, or interested party 
outside of official meetings in order to gather information on a permit application 
before the commission. Unlike a court of law, a local preaeYVation commission is not 
an adjudicative body to which principles of strict impartiality and the prohibition on ex 
parte contacts would apply. As noted above, the authority to grant or deny a project 
permit rests with the governing entity. 

Thus, for example, personnel from the South Dakota Department of Water and 
Natural Resources are permitted to negotiate permitting conditions with applicants 
when it is the Board of Minerals and Environment that decides whether a permit 
should issue. In re: SDDS Inc., 472 N.W.2d 502 (S.D. 1991). · 

By its very nature, an historic preservation commission is partial toward preservation 
and protection of a city's historic resources. Its mission, of necessity, requires it to 
negotiate with property owners to cure project deficiencies that would encroach upon, 
damage, or destroy a protected historic resource. In re: SDDS Inc., 472 N.W.2d at 510-
11. Indeed, state law requires that such commissions be staffed with persons 
qualified in the field of historic preservation and dedicated to that purpose. SDCL l-
19B-3. Thus, unless local ordinance delegates final decision-making authority on 
permits affecting listed properties to a local commission per SDCL 1019B-62, exparte 
restrictions th.at might apply to an adjudicative body would not apply to individual 
historic preservation commissioners. 

Respectfully submitted, 

<;1i.~kitwca 
ASSISTANT ATTORNEY GENERAL 

cc. Sam Kooiker, Mayor, City of Rapid City . 
Jean Kessloff, Commissioner, Rapid City Historic Preservation Commission 

34 SDCL l·l 9B·6'2. 



February 5, 2014 

Kevin Kuchenbecker 
City of Deadwood 
Historic Preservation 
108 Sherman St 
Deadwood SD 57732 

~ 
SOUTH DAKOTA 

STATE HISTORICAL SOCIETY 

DEPARTMENT OF TOURISM 

RE: SDCL 1-19A-ll.1 Preliminary Determination 
Projects: 140204002S & 140204003S -Relocation of 366 and 370 Main Street, Deadwood (Case 
No. 14001 and 14002) 
Location: Lawrence County 
(DHPC) 

Dear Mr. Kuchenbecker: 

Thank you for the opportunity to comment on the above referenced project pursuant to SDCL 1-
19A-1 l. l. The South Dakota Office of the State Historic Preservation Officer (SHPO) would like 
to provide the following comments concerning effect of the proposed undertaking on the non­
renewable cultural resources of South Dakota. Based upon the information provided, the 
relocation/removal of 366 Main and 3 70 Main does appear to have an adverse effect on the 
Deadwood Historic District. 

Removal destroys relationships between buildings and landscape features in the district. The 
ability of the district to convey its associations from its period of significance is negatively 
impacted by the cumulative integrity loss to the setting, including the removal of both contributing 
and non-contributing buildings. Further destruction of the remaining historical relationships, both 
built and landscape, jeopardize this area's ability to convey the historic associations of the district 
for which it was listed. 

If relocated to a similar setting and orientation within the historic district, 3 70 Main can still 
possibly contribute to the district. The SHPO will assess the status once the move is completed 
and amend its location information in the nomination, which will then require final approval from 
the National Park Service. Since 366 Main is non-contributing, it will remain non-contributing in 
its new location. The SHPO will also _amend this home's location information in the 
nomination. 

The SHPO will further consider the information submitted to the City for their review and 
conveyed to this office sufficient for completion of SDCL 1-19 A-11 .1. Once the City submits all 
additional information, the SHPO will provide the City with a final determination. If at any time 

900 GOV ER N OR S DR • PI ER RE • SD 575 0 l • P { 6 0 5 • 7 7 3 • 3 4 5 8} F { 6 0 5 • 7 7 3 ° 6 0 4 I } • HI STORY .SD .GOV 
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this project falls under the review of Section 106 of the National Historic Preservation Act, the 
state review will cease per SDCL 1-19 A-11.1. 

If you have any questions or concerns, please contact Ted Spencer at Ted.Spencer(a),state.sd.us or 
at (605) 773-6296. Your concern for the non-renewable cultural heritage of our state is 
appreciated. 

Sincerely, 

Jay D. Vogt 
State Historic Preservation Officer 

.,r' 

/~-/ 
Ted Spene 
Director, Historic Preservation Office 



OFFlCEOF 
PLANNING, ZONING AND 

HISTORIC PRESERVATION 
I 08 Shennan Street 

Telephone (605) 578-2082 
Fax (605) 578-2084 

Roger Tellinghusen 
P.O. Box 1820 

DEADWOOD 
"The Historic City of the Black Hills" 

Deadwood, South Dakota 57732 

NOTICE OF CONTINUATION 
Notification via email 

Rapid City, South Dakota 57701-2703 

RE: Case Nos. 14001 & 14002 - 366 & 370 Main Street 

Dear Mr. Tellinghusen: 

KEVIN KUCHENBECKER 
Historic Preservation Officer 
Telephone (605) 578-2082 

Kevin@cityofdeadwood.com 

February 3, 2014 

On Wednesday, January 29, 2014, the Deadwood Historic Preservation 
Commission reviewed your client's applications for Project Approval at 370 
Main Street and 366 Main Street located in the Fountain City Planning Unit in 
the City of Deadwood. The project involves the demolition or relocation of 366 
Main Street and the relocation of 370 Main Street to 33 Lincoln. 

As you are aware, the Deadwood Historic Preservation Commission has 
continued any action on these applications until the next regularly scheduled 
Historic Preservation Commission meeting on February 12, 2014. This 
information should be provided to my office by 5:00 p.m. the Wednesday prior 
to the meeting to allow proper distribution and public notifications in order for 
this item to be considered. 

The Commission has requested additional information regarding the relocation 
of these resources as well as explanation on all reasonable and prudent options 
explored for these properties. 

Please provide to this office a detailed site map with a survey of the proposed 
property showing the location of the resource on the lot and its relationship to 
the adjacent properties. The site plan also needs to include dimensions and 
setbacks from the property lines. (See attached sample illustration) 

Also, please provide what type of guarantee the project(s) would be to ensure 
they are completed, if allowed to be moved, and what funding sources 
Neighborhood Housing Services of the Black Hills would use for the relocation 
of these resources in Deadwood. 

The commission has the option to determine that all reasonable and prudent 
alternatives have been explored which would either eliminate or mitigate the 
adverse effect of moving the resources from this portion of the historic district. 

With this option in mind, this office would encourage you to provide detail 
responses to the following questions: 



OFFICE OF 
PLANNING, ZONING AND 

HISTORIC PRESERVATION 
!08 Shennan Street 

Telephone (605) 578-2082 
Fax (605) 578-2084 

DEADWOOD· 
"The Historic City of the Black Hills" 

Deadwood, South Dakota 57732 

KEVIN KUCHENBECKER 
Historic Preservation Officer 
Telephone (605) 578-2082 

Kevin@cityofdeadwood.com 

• Is leaving the house at its current location reasonable and prudent? 

• Is changing the current use of the structure from residential to small 
commercial use reasonable and prudent? 

• Is moving it to an adjacent property within the site and setting of the 
current location a reasonable and prudent alternative? 

• Is demolition or relocation of the resource to another area of the historic 
district a reasonable and prudent alternative? 

If you have any questions or need further information, please do not hesitate to 
contact our office at your convenience. Thank you for your support in 
preserving, protecting and promoting the rich and unique heritage of Deadwood 
-A National Historic Landmark Community. 

Kevin Kuchenbecker 
Historic Preservation Officer 

cc: Historic Preservation Commission Members 
Terri Williams, City Attorney 
Keith Umenthum, City Building Inspector 
Paul Bradsky, Optima LLC 
File 
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DEADWOOD 
"The Historic City of the Black Hills" 

Deadwood, South Dakota 57732 

SITE PLAN ILLUSTRATION 
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KEVIN KUCHENBECKER 
Historic Preservation Officer 
Telephone (605) 578-2082 

Kevin@cityofdeadwood.com 



DEMERSSEMAN JENSEN 

TELLINGHUISEN & HUFFMAN, LLP 

LA WYERS 

PO Box 1820, RAPID CITY, SD 57709-1820 
516 FIFTH STREET, RAPID CITY, SD 57701 

MICHAEL B. DEMERSSEMAN 
CURTIS S. JENSEN 
MICHAEL V. WHEELER 
RICHARD E. HUFFMAN 
GREGORY J. SPERLICH 
ROGER A. TELLINGHUISEN 
ROBERT J. ROHL 

Historic Preservation Officer 
Attn: Kevin Kuchenbecker 
108 Sherman Street 
Deadwood, SD 57732 

Re: Optima LLC: 

Your Case No: 

Dear Mr. Kuchenbecker: 

February 5, 2014 

Sent Via E-Mail & US Mail 

Application for Project Approval 
366 Main Street, Deadwood, South Dakota 
14001 

TELEPHONE 
605-342-2814 

FAX 
605-342-0732 

The purpose of this letter is to provide the additional information requested of the 
Applicant, Optima, LLC, by the Historic Preservation Commission at its January 29, 2014 
hearing. 

Please recall that Optima's Application for Project Approval for the non-contributing 
"Shea House" located at 366 Main Street was for demolition with the hopes to save the 
house by donating it to Neighborhood Housing Services of the Black Hills, Inc. Optima has 
confirmed that Neighborhood Housing not only wants the house, but is also researching 
suitable locations for it within the city limits of Deadwood. 

One of the options is to relocate the Shea House to the area along Calamity Lane 
and Peck Street. The area to which Neighborhood Housing would move this house is also 
known as Peck's Garden Planning Unit. See Exhibit "A" setting forth proposed house 
location with setbacks (all of which would be satisfied per City Ordinance). Also see Exhibit 
"B" that illustrates the overall Vicinity Map - the existing Shea House location and the 
proposed Shea House location. Finally, see Exhibit "C" depicting the front elevation as to 
how the Shea House would look in the new proposed residential area setting. 

If relocation of this house is approved, Neighborhood Housing has agreed to be 
responsible for all costs associated with relocating the house to its new setting. No federal 
funds will be used. See Exhibit "D". 
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It is Optima's belief that the demolition and/or relocation of this non-contributing 
house DOES NOT encroach upon, damage, or destroy an historic property. Thus, the 
question as to whether all reasonable and prudent alternatives have been explored is a non­
issue. In researching this matter, in fact, we have not been able to find a single case where 
a non-contributing structure such as this Shea House was found by this Commission to 
have an adverse affect on Deadwood's overall Historic District. It is Optima's position that 
denying its application to demolish and/or relocate a non-historic, non-contributing building 
would be contrary to both South Dakota law and City ordinances. This position is supported 
by former Deadwood City Attorney Memo dated November 9, 2004. See Exhibit "E". 

In the event this Commission does find that the proposed project DOES encroach 
upon, damage, or destroy an historic property included in the national register of historic 
places or the state register of historic places, then we ask the Commission to find that this 
project, as proposed, is NOT ADVERSE to Deadwood and move to approve the proposed 
project as presented. If a suitable location is found, this non-contributing house will be 
preserved and put back to use as it was originally intended - as a single family dwelling in a 
residentially zoned neighborhood. This is the goal. 

It is important to reiterate that the City of Deadwood has, through a long, incremental 
process of decisions and court decisions, made the determination that Lower Main Street is 
a predominately commercial/retail corridor- making Lower Main, and thus the Shea 
House's present location, entirely unsuitable for a single family dwelling. The site and entire 
strip in this area is zoned CH-Commercial Highway. See Exhibit "F" - Judgment & 
Findings of Fact and Conclusions of Law of Judge Warren Johnson dated November 1, 
1990, Eighth Judicial Circuit, File No. 90-242. 

Finally, should the Commission find that the proposed project DOES encroach upon, 
damage, or destroy an historic property and also finds that the project is ADVERSE to 
Deadwood, then Optima asks that the Commission find that the Applicant has explored all 
reasonable and prudent alternatives and thus APPROVE the project as presented. 

In our opinion, given the information and accompanying Exhibits attached both 
to Optima's initial Application for Project Approval and this supplemental letter, all 
reasonable and prudent alternatives have been explored. This house already sets on an 
island between two commercial enterprises surrounded by parking lots (i.e. Cadillac Jack's 
Gaming Resort, the municipal parking lot across the street and The Real Estate Center). 
Leaving the house in its current location or moving it somewhere within the same area does 
not satisfy these larger issues and is thus not reasonable and prudent. 

Furthermore, and for the same reasons set forth herein, leaving the house in its 
present setting and changing its use to "small commercial" is not reasonable and prudent. 
The market value of properties like this one, located along the main commercial entrance to 
this gaming town, will not from a financial feasibility standpoint, permit a small commercial 
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stand-alone use such as an "attorney's office" or "hair salon", as has been suggested during 
public comment portion of the January 29, 2014 hearing. The market values of these 
properties, or in other words what one has to pay when purchasing them, drive what they 
can be used for economically. 

In addition, additional parking to service Cadillac Jack's/Optima's present use as a 
hotel, casino, and convention center is what is needed. Even the City has recognized the 
need for parking in the construction of its municipal lot across the street. 

In short, we believe that all reasonable and prudent alternatives have been 
considered. 

RT/ca 
Enclosure 
Cc: Client 

Sincerely, 

r A. Tellinghuisen roger@dem jen.com 

DEMERSSEMAN JENSEN 

TELLINGHUISEN & HUFFMAN, LLP 
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Shea House Relocation 
Deadwood, South Dakota 

Site Plan Illustration 

LEGAL DESCRIPTION: 
REMAINDER OF TRACT H 

BEING A PORTION OF PROBATE LOT 327, 
LOT 1 OF THE MURRAY SUBD. OF PROBATE LOT 327, 
AND A PORTION OF LOT 5 OF PECKS GARDEN SUBD., 

AND A PORTION OF SCHOOL LOT 16, 
ALL LOCATED IN THE CITY OF DEADWOOD 

NW/4 SEC. 27 TSN R3E BHM 
LAWRENCE COUNTY, SOUTH DAKOTA 

SCALE: 1" =30' 

NOTE: DIMENSIONS ARE APPROXIMATE 
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Fountain House and Shea House Relocation 
Deadwood, South Dakota 

Vicinity Map 
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February 5, 2014 

Kevin Kuchenbecker 

Deadwood Historic Preservation 

108 Sherman Street 

Deadwood,SD 57732 

Mr. Kuchenbecker, 

EXHIBIT 

As Executive Director of NeighborWorks Dakota Home Resources (DHR), I am 

formally accepting the responsibility of moving the Fountain House and the Shea 

house. We will do our best to preserve and protect these historic resources of 

Deadwood. It is our intent to move the Fountain House to 33 Lincoln in Deadwood. 

We are considering a couple of sites for the Shea house and it is our goal to relocate 

this house in Deadwood. NeighborWorks DHR will be utilizing our own funding 

sources for the projects. Federal funding will be not be utilized for this project. 

If you should have any questions, please contact me at (605) 578-1401. 

Thank you. 

Sincerely, 

~ 
Executive Director 
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JOHN FREDERICKSON 
ATTORNEY ATLA.W 

Box 583 

MEMO 

To: Mayor Toscana 
Deadwood City Commission 
Deadwood Historic Preservation Conunission 
Bernie Williams 
Jim Wilson 

From: John R. Frederickson 

Re: 382 Main Street Demolition Request 

Date: November 9, 2004 

ISSUE 

68 Sherman Street, Suite 311 - P.O. 

Deadwood, South Dakota 

Whether or not the Deadwood Historic Preservation 
Commission can deny a request for demolition 0£ a non-historic, 
non-contributing building located in an area zoned for 
commercial uses within the City of Deadwood. 

BRIEF ANSWER 

It is unlikely that a court would uphold the denial of the 
application to demolish the building becaus·e the structure would 
not ~e considered an historic prope~ty. 

FACTS 

Wal-East Development, Inc. has requested a demolition 
perinit to tear down a building located at 328 Main Street, 
Deadwood, South Dakota. The structure is an office building 
located in the area zoned for commercial use • . The building was 
constructed and built in 1963 and is a not an historical 
contributing building in Deadwood. The building is not 
associated with any significant ~istorical e~ent, individual or 
pattern in the Deadwood history nor does the building present 
any historic appearance to the ·· public. 

The Deadwood Historic Preservation Commission has requested 
an opinion as to whether or not, under the above facts and 
current South Dakota law and the Deadwood City Ordinances, it 
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can deny project approval for the demolition of t.he building. 

ANALYSIS 

South Dakota law defines historic property as any building, 
structure, object, district, area, or site that is significant 
in the history, architecture, archeology, paleontology, and/or 
culture of the state, its communities or the nation. SDCL l­
l9A-2 (3). SDCL l-19B-20 further provides: 

the local 9overnin9 body of any county or municipality may 
adopt an ordinance designating one or more historic 
properties on the following criteria: historical, 
architectural, archeological, and cultural 
significance; suitability for preservation or 
restoration; educational value; cost of acquisition, 
restoration, maintenance, operation, or repair; 
possibilities for adaptive or alternative use of the 
property; appraised value; and the administrative and 
financial responsibility of any person or organization 
willing to underwrite all or a portion 0£ such cost. 

The City of Deadwood has adopted such ordinance and 
provides that the demolition of historic··resources within thE'!' 
City of Deadwood is governed by Ch. 17.68 of the City of 
Deadwood Code of Ordinances. In particular, Section 17.68.050 
addresses the criteria for the issuance of certificates of 
appropriateness or project approvals for requests like the 
demolition from Wal-East Development. The project approval in 
this particular case is for the demolition of a building located 
at 382 Main Street, Deadwood, South Dakota. Demolition of 
historic resources is addressed under Section 17.68.050(0) 
Demolition, and provides in general· that the Commission is to 
use the following criteria in reviewing whether or not 
historical resources can be demolished: 

1) The individual architectural, cultural and/or historical 
significance of the resource. 

2) The importance or contribution of the resource to the 
architectural character of the district and, where appropriate, 
the damaging impact of the resource on the architectural 
character of the district. 

3) The importance or contribution of the resource to 
neighboring property values and, where appropriate, the damaging 
impact of the resource on neighboring property values. 

4) The commission shall consider the difficulty or 

2 . 
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impossibility of reproducing such a resource because of its 
texture, design, material or detail. 

In the instant case, the staff has determined that the 
building is not historically contributing. It is not associated 
with any significant events, individuals or patterns of history 
of Deadwood. The building does not present any historic 
appearance to the public. Additionally, it has been determined 
that the demolition of the building would have no adverse effect 
on a historic district and will not encroach upon, damage or 
destroy the Deadwood National Historic Landmark District (see 
staff report) . 

It seams · apparent that the state statutes and the ordinance 
governing demolition, when read in concert, are intended to 
preserve and protect historic properties. I believe historic 
resources and historic properties for the purpose of 
preservation and protection are one in the same. The building 
at 382 Main is not an historic property nor an historical 
resource to which the statute or ordinance seems to apply. 
Because the building is not a contributing building, is not 
associated with any significant event, individual or pattern~and 
the proposed demolition would not have an adverse effect on any -- IL 
historical district, to deny the application aeeroval would be ~ 

sontrarv to South Dakota law and Deadwood City Ordinances. 

Also troublesome is reference to a lower court 
determination that nowhere within SDCL l-19B exists any 
authority for a commission to deny a demolition permit even if a 
property is historic. Donovan v. City of Deadwood, 538 NW2d 
790, 793 (S. O. 1995). .The South Dakota Supreme Court went on to 

. say that '~.Q..n the contrary, SDC:L .. l-19B-27 provide~ that historic 
-roperties ma be demo ished after 180 days notice given to the 
istoric preservation commission an ur1n a o ,fr_ 

the co ss on may negotiate with the QWDer' in an effort to find -j\ 
a means of presei:.v-j~g the property. However, at the conclusion 
of the 180 da s, the owner of historic ro ert ma raze the 
property. Base on my rea ng of SDCL 1-19!, lrJ99 a~d the 
Donovan case, I do not believe the Deadwood Historic 
Preservation Commission denial of a request !or demolition under 
"§ese facts w;;1119 be 'Upheld Sy the courts. -. 

Should you need anything further please feel free ta 
contact me. 

3. 
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JRF:mls 

DeadNood Office 

(605) 578-1903 
644-0040 

Office 
FAX (605) 678-3078 

E-Mail: fredericksonlaW@rushmore.com 

!4J 005/005 

Spearfish 

(605) 

·-



·-:·-··· ::.-. ;= .... ~· ·=--· ~·::r.:-._. :: . . EXHIBIT 
..; '- ·. 

;-· ...... 
:.'-.. 

STATE OP · SOUTH DJU\O';I.'A ) 
) :SS 

COUNTY OF LAWRENCE ) 

. ' 
JOHN- M.A.km:LL, .. LINDA·. Mll.XWRLL1 . 
:MARILYN :E:. CARTNER, WILLIAM . H • 

. . P~ON; JOAN . :.L; . PEARSON, · 
FADNILLE FIERRO; .PAMELA 
ciir:v.E:Ui.ND, PRit:t:P SaAMA., 
WIN~FRED · ·sa~~ ' Ji]QITH -~R,. '· 
riONAlJJ OSTBY / NORA OSTBY r 
CJ:iARLES B • .. FERRilh . . . WINIFRED 
pt:rnn-,••s and MnirtiE····AUER · 
i;.~ _ I . 

~.!~ ·.- - . · Pe ti ticne_i'.'s; 
··-·· : vs. _, 

cr'i'Y 6P nEAbwooo.J:loARD OF · 
ADJUS~.an4 its . ~ers 
·;BRUCE OBEF.I.iANDBR, GLE.N. 
S'.rAAT:TON ~- .M.ARir . DmiNE. ~..RIE . 
P.AE.R!ER and W • B. L..~WEHR, 
~ ~ . 

R.espondent6. ·. ---

. , 
l 

·. ;· 

.. 
. I 

·:-.--· . .. :·_: \_ ·. . ~ -- . . --, ;: lll!I 
,. -.. ---- --;··~ .- -·=-·· - -- I 

:-.t • 

.•• ."J 

'IN C!RCUIT COURT 

EIGliTE JUDICIAL ci.R.curr 
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~OHPmITOF 
-(,_ ··CE:R:Tr~ .· ·: ·:; ~- ·';!f 

. . ~ .·. 

. the Re."spondents being represented by Steven M. ·cbr-.i_steri.$.Ein of 
• • -· ·_;. ~ ..._, ,.!. ,._.,; ::.;::;,; • 

s0e nead.w.ood, South Dakota~ ~nd the C.ourt having taken· test;4.nlqny . o~C:U·L..0 
- - •• . . . .. • •. ..~---~~ .- : ---~-= - --·.· . . • ... ~-. -· ... ,..:....or •• ~- • - • • ,---:....-~.--.. ~r.:: .. ·---·--·.--=- --· ,,. .. ·:·- - - ' 

the 5th day of Sep_temba:i:;' =1990, and · upon the testimony: heard,· ·tne· · ·.·.· · 

exhibits· of the parties-_ -·ai:i:ct the a:x;gmrienti o_f .cqunsel., the Co~.t . . . .·· . . . . 

having entered its folJ.owing Fi!).dings ~f Fact and Conclusions of 

Law, ~ t i.s hereby · . 
ORDERED T lillJUDGED A.ND DEC,REED 

That the decis~on ~f. the Dead~d Board of Adjust:men~ qenying the 
.• 

Petitioners I request for ;t<ezoning i..a revers_ed, and 

rt is furthe:c OlUJERED, ~JUDGEl'.> .ANO b:E!CRSJ:;D that the zo.ni.-rtg 

_ .FILED 
Lawrence County, South Dakota 
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. <0:~'.'i~t~i:~: '.;~ ~~j~:t:;th3i~}1~['~ ' -~::.;1 ·~~;;:'~m,5 OF ~ " ' ~·~- -~;~;· '>'' -~· 
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: 0: .·C~ _ ~h..e.» P.f?.:t.:ttion~ri havihg.~:.appealed the decision of the City of 
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· 2. P~titioners ap~e~r~d b~fore the Deadwood Board of 

Adjustment on the 2nd day of Hay, .. 19 9 0 and requested that the 

abov~-descr~bed property be rezoned from residential. to 

commercial which request· was denied. 

. 3· . Petiti~ners th~n petitioned the circuit court £or a 

.. . . . ~=-' Writ[ of : Certi.m:ari, which Writ was issued on the 31st day of Hay, ::0-·- .:.. • . •.. . -·· . .. . . . . 

1990 3 . with a hearing set for September 5, 1990. 

'· .. _ .. ..· .. · 4. _On September · 5, 19 90, the Cour-i;· heard testimony from 
~::: ·:. 

:·;·.:;:"'·'· ·:':'-"" ':c · --~iep.:_i;es .~Iita ti ve - memhe-rs :of.~P-eti tiane:rs.'::Za nd · ·-Respohden.ts .;and .. _ 
P,.7/Z.4i!?B ·:.f_;'..I 07:~3.?A-:t:" F !: '5 . s i2. · ::.; :'..~ .. ·. Q;-::·?.'': ":' .C" '''.=c~ · . 

. · . '.· ·. · ::i;~ceive_d into. evidenC.e certain ·exhibits offered by the parties. 

s.,. The evidence shows that a portion of "the above-described 

r~al p~operty from 350 Hain to 296 Main was at one ti.me zoned 

co:m.m~rc i:.a.:L :11:1:rid , ±:hat~: -:t:he ::balance of pr·o p .erty was. zone:ci 

.~r.eJ:;lctent±ai. . ·. ·· -· - . ! -

.:,;·, ~-- ; .';,.;6{_ .~-; ·A. ·new zoning map was adopted in 1989 by the C.:i.t.y of 
.l • • • 

.:O:eadw?o:q.;:_ No one _ip.volved .. in th~ a~opt:ion of the new zoni.ng map 

was O'..W:ar<?:-of. the : fact that. the .property from 35 0 . Hain to 2 9 6: :Main 

''.was·; then'. zoned .. co~ei:cial,; . 

. i; : 7,.- -, - The ·Deadwood planning and · zoning administrator testified 

that -~·f the ·extsting · comrnercial zoning from 350 . Main to 296 Main 

:fh_~~- - ,b~en : ihown at tii.e .. time that the new zoning map was being 
d 

· ::co.;,side:Ced-r:-. th.at" .-zan.irig clas·sification would have been maintained 

in the new zoni:llg map. 

-~ - ~ The petitioners testifj_ed and pre.sented evi.dence that 

- ~~e property involved in the petition was deteriorating as a 

.-p1a·c~ :fq .. :r; ;people to live and raise their famili.es because of the 

n .oise r the iILf.+r¥ <\-P W<e r 

Ji-! L .b LJ 
l.aY1rnn~ Col.lnfy, South Dafofa-

t _he 



--·-;---.:.-:.=...::..-· · -·.:....;....;--.:_·:-...:.. .. ___ . . ....... _ .. :. 

-increased danger to chil~ren from the street, the increased 

danger to drivers. in attempting to get in and out of the~r 

drivew~ys 1 the increased tourist · and commercial parking in their 

area a.~d the drop in residential value of their real estate •. 

9. The petitioners testified and presented evidence that 

the -~ro~erty Dnrolved is much more suited for commercial user has 
. . . .. 
. greater value a~ comnierciai property, has a dominant and growin~ 

use as commerc£al property and. as .a co:rom.ercial strip located at 

one of the major highway entrances to the City _of Deadwood . 
-::·:.:.:.";.,._ ....... .. ..... __ ....... ·.--..... ~--·- · :· . .... . ... -. ... :.!.)· ~ -.- ·--:-- - - .. ·· . ~. ·-- --!_. . ··. - ; u........:.i -~ . :. -~ . ·.• •• .:..-"":"-·: ••• _!.. .___ ..... . 

_.071 24J. !?_!)_ · F.Rr.J,rfr~ ~7 ~II? e~tY!i· .I!l_-J:?;-nner an.SJrN~~- §·i :tY commissioner testified r2! · 
.~ 'JG ? 

that _the area was basically a growing cornme:ccial area and that 

the area should· be changed from residential to commercial. 

;:·> .c :,:::; d:lc,-.::1 THO: ;r:d:ty.- .:-:conirn.issi:oners voted to chari..ge zoning and ·one 

,'Cm:n~n.:rss;i.:.one·r :and· .the.·_mayor. voted not t9 change the zoning~ 

•:'~.:~ . .':.:.::: :l:?,;': The fuayor .:W:as :. against the change i~ zoning since :"it 

:wo.uld s 'et::::n. prec:edent .for Charles Street which is currently zoned 

res;id;:;ntiii.l; : :that there wasn't adequate r epla.cernent housing .in 

··nea:dwogd; ·that there: .. was. other com..ruercial property of the s aroe 

-~size and- t'ype :that · co.uld.·· be utilized in Deadwood. 

14.. The .'Peti_tiqner~.· pr~sented evidence that the change of 

·:zoning ·:.on, lo".'er: Ma:~ri. w';mld not be a precei:tent for Charles Street; 

·/_·· -f::hat · ,_the~e was · ot;her· housing available: that there are a number 
. . . 

·; c)f·.:re.Bid~ntiaL developments in the planning stages; that there is 

.no other ·similar comm~rcial areas that could be developed in 

De.B.dwo.od and th_a!· the .availability of other commercial areas .is 

not ' a. prope;r: Gorisid.eratiop. in determin:tng whether or not to 

change_ zoni.ng. F 1 l, E D 
.l.qwrenc;e Coun!y, s~~th Da~ota: 

NOV 11990 

:. . •• • . • • • -:._! -

-· : 



···· -.·.-.;..- : -=.:-~:.:-

.:·- .· .... :· . . . : 

. . · 
. 15. The .c~ty . ~dopted a Comprehensive Plan 1n 1971 which 

called for and pifilined . upon further commerci..al development in the 

area proposed by .Petit.ioners for a change of zoning 4 

16. The Comp~ehensive Plan is a legal document . under:which 

the planning and .zoning fo~ the City and with which the City is 

~o ·c?mply ·in aJ.i zoning decisions. 

17. The p~tition for change 0£ zoning ia in compliance with 

th$ co:mp~ehensive Plan oi . the C:i..ty·;: that the current zoning 

of· th.e area as residential .is not i_-n compliance .with the 
:....;...· ·..... - · :.:: .. _. ~r-. .:..-~-::._:. __ • "'--.- i..-.· .. :...·. : ~ •• .. .-.'"j• · • · - · : .·. • - · -~ • ! •• ·-•• ·_; ..... _ • .!_ • • • ,· ·.- •• ·> .. ;. ·l.·, !..,:.. . ....~~;i....;.,_, ••.•. ·;.: . . ·. -· . . : . . . . _..----- ·:·.-- ~. - ~_-·~ - .. . --~·-.·· ·"·:;-:-: ""· ... : ~- ·~ ~~::.: . . . . : 

7nQP.@bmpb~~ ~. &.J-~gfp~ ~.the. C.ity,~aif,-Deadwood. 
- -: . - •• t • • • • - --... ·: • • • - · - ...... :· - • • • • • - • • - ·· - · .... . .. . 

. ····----:.-... _. 

·upo~ th~ foregolng F~ndings of Fact, the Court makes the 

follo~.j.ngi 

.; .. :~~~--;, _ · ,~ ·:~ :..:.: .:·: 

1" ";! .:· .· ..... 
:._ ... .:. ·- . ~ 

,"': ·- :: 

: .. ~-~--=-~ - . ,._ .~ .. 
-CONCLUSIONS OF LAW: 

·1. 'J:he Cour,t has jurisdiction of thi.s matter pursuant to 

;;~;Gr<~~:l~;, :;.tt: '~·~:' .. . .. 
2·~ The act.ion of the n·eadwood Board of Adjm;tm~nt denying 

• ••. !. • -

·:t.i{e ... ~~~-.itio~: .. f.or ch·~,nge . of zoning ia ~ot · s~pported 
.. ~. ::~ . .. :.: -:: .. : :: ~ =- ::-· .:. f • •• • • •• • •• • 

subst?.ntial ·or compet~nt evidence and is unreasonable. 
- ~ . :; 

by any 

3 ·. The decision of the Deadwood Boa.rd of Adjustment, being 
:.-.. -. . ·· - -· . - --. . . . . 
· .1:1?-~r.:ppor .. ~ed by substantia.1 ?r competent evidence :Ls arbitracy, 
·t.: ".~ - : .. .. ..o:"i" : .- . ... =-- _.. i ....... : : • • 

cap~i~ious and contr~ to 
~ :::-:~f~:~:: ;·;·..:~}r:. :~::.::: .". :·:~ - ~;:.. ; __ _:_. . _: - . _ .. _ 
· .. ·C:·ify fu · .197L 

-.= . . ;_; : ; :~! .. -~-.. ·:- ~ :- s ;,_". __ • _:,_ _ :· : •• • 

the Comprehensive Plan adopted by the 

4. .The p:etitioners have shown the action o:f the Deadwood 

Boa,;ci-·~-f. A.djus·tment to be arbit:cary and· c<;i.pricious and without 

bas.is in law or fact by alear a...-i.d conv;i.ncing evidence. 

~5>. :The .. dee:i5iQ1?- .. -of thg deadwood Board of Adjustment denying 

rezon.ing is t .hG:cefoF"i 1LnJJi · 

· --· - ~-:....--: 

@005 

"--:7 - •• • 

_, Lam~n~ ~gYnly, Sou~h D~oJct 

. ..: ·-- . · -· ... NOV 11990 
.. :: .. - ·--.. :~- ... -. : 
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H.a:x:WE3ll;. --~t. al. v. city -_of ~ Boill:d of. Adjustment,. et~ al 
_F)ndi'?gs of ·Ea.ct: and. . ~1.n£ions of Law 

LET -JUDGMENT BE EN1i1ERED ACCORDINGLY 

Don,e in open Court thia I sf . . day of Novemberr 1990-
1 

BY THE COURT: 

- ·-· . ... ~::..::._.-.,~---_..;.--- :: -c.."..;• _ -- .. ;; _:......:::.:-~ ..... _ ~~ · .. : -.·;..__...--. 

'.By·: · . '""·~·-. -~- -,:.~·;.:::;, _ ::-. '.-~:: 
Deputy .Clerk 

( S E_ A L )· 

~- ... _ ... _ . . ; . 

-.FIL-ED 
fawrence County, South Dako_fq 
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DEMERSSEMAN JENSEN 

TELLINGHUISEN & HUFFMAN, LLP 

LAWYERS 

PO Box 1820, RAPID CITY, SD 57709-1820 
516 FIFTH STREET, RAPID CITY, SD 57701 

·MICHAEL B. DEMERSSEMAN 
. CURTISS. JENSEN 

TELEPHONE 
605-342-2814 

; MICHAEL V. WHEELER 
. RICHARD E. HUFFMAN 
. GREGORY J. SPERLICH February 5, 2014 

FAX 
605-342-0732 

: ROGER A. TELLINGHUISEN 
; ROBERT J. ROHL 
I 

Historic Preservation Officer 
Attn: Kevin Kuchenbecker 
108 Sherman Street 
Deadwood, SD 57732 

Re: Optima LLC: 

Your Case No.: 

Dear Mr. Kuchenbecker: 

Sent Via E-Mail & US Mail 

Application for Project Approval 
370 Main Street, Deadwood, South Dakota 
14002 

The purpose of this letter is to provide the additional information requested of the 
Applicant, Optima, LLC, by the Historic Preservation Commission at its January 29, 2014 
hearing. 

Recall that Optima's Application for Project Approval is to move/relocate the 
"Fountain" house located at 370 Main Street to the vacant lot known as 33 Lincoln Avenue, 
within the city limits of Deadwood. This area is also known as Ingleside Planning Unit. See 
Exhibit "A" setting forth proposed house location with proposed setbacks (Options 1 & 2). 
Also see Exhibit "B" that illustrates the overall Vicinity Map - the existing Fountain House 
location and the proposed Fountain House location. Finally, see Exhibit "C" depicting the 
front and side elevations as to how the Fountain House would look in the proposed new 
residential area setting. 

The setbacks set forth in Deadwood's ordinance are: 20' front yard; 1 O' rear yard; 
and 5' side yard (except for corner lots where a 1 O' side yard setback is set forth). It is 
important to note that the setbacks set forth in the ordinance are strongly supported for new 
construction projects in new areas of development. In this case, however, most every single 
house along Lincoln Avenue would violate the required setbacks in some fashion. Most do 
not meet the front yard setback of 20'. In fact, in this case, while the proposed lot would 
allow for the front yard setback to be met, a lesser setback would be desired to match up 
with the adjacent houses. 
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As for the side yard setback, it appears that a variance will be required . This is not 
out of the ordinary for this historic neighborhood, however. The house just across Jackson 
Street on the same side of the street as the Lincoln Avenue lot is also on a corner lot and 
appears to set right along the property line or close to it, clearly not meeting the 1 O' corner 
lot side yard setback requirement. If a variance were requested, we believe logic would 
prevail in its approval. The rear yard setback is easily satisfied. 

Exhibit "E" depicts the old apartment building that was destroyed by fire and that 
historically used to set on this now-vacant Lincoln Avenue lot. Note that it does not even 
remotely meet the required setbacks! 

If relocation of this house is approved, Neighborhood Housing has agreed to be 
responsible for all costs associated with relocating the house to its new setting. It's our 
understanding that no federal funds will be used. See Exhibit "D". 

In the event this Commission finds that the proposed relocation project DOES 
encroach upon, damage, or destroy an historic property included in the national register of 
historic places or the state register of historic places, then we ask the Commission to find 
that this project as proposed is NOT ADVERSE to Deadwood and move to approve the 
relocation of the Fountain house as presented. This contributing house will be preserved 
and put back to use as it was originally intended - as a single family dwelling in a 
residentially zoned neighborhood. 

It is important to reiterate that the City of Deadwood has, through a long, incremental 
process of decisions and court decisions, made the determination that Lower Main Street is 
a predominately commercial/retail corridor - making Lower Main, and thus the Fountain 
House's present location, entirely unsuitable for a single family dwelling. The site and entire 
strip in this area is zoned CH-Commercial Highway. See Exhibit "F" - Judgment & 
Findings of Fact and Conclusions of Law of Judge Warren Johnson dated November 1, 
1990, Eighth Judicial Circuit, File No. 90-242. 

Finally, should the Commission find that the proposed relocation project DOES 
encroach upon, damage, or destroy an historic property and also finds that the project is 
ADVERSE to Deadwood, then Optima asks that the Commission find that the Applicant has 
explored all reasonable and prudent alternatives and thus APPROVE the project as 
presented. 

In our opinion, given the information and accompanying Exhibits attached both to 
Optima's initial Application for Project Approval and this supplemental letter, all reasonable 
and prudent alternatives have been explored. The Fountain House already sets on an 
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"island" between two commercial enterprises surrounded by parking lots (i.e. Cadillac Jack's 
Gaming Resort, the municipal parking lot across the street and The Real Estate Center). 
Leaving the house in its current location or moving it within the same planning unit does not 
satisfy these larger issues and is thus not reasonable and prudent. 

Furthermore, and for the same reasons set forth herein, leaving the house in its 
present setting and changing its use to "small commercial" is not reasonable and prudent. 
The market value of properties like this one located along the main commercial entrance to 
this gaming town will not, from a financial feasibility standpoint, permit a small commercial 
stand-alone use such as an "attorney's office" or "hair salon", as has been suggested during 
public comment portion of the January 29, 2014 hearing. The market values of these 
properties, or in other words what one has to pay when purchasing them, drive what they 
can be used for economically. 

In addition, additional parking to service Cadillac Jack's/Optima's present use as a 
hotel, casino, and convention center is what is needed. Even the City has recognized the 
need for parking in the construction of its municipal lot across the street. 

In short, we believe that all reasonable and prudent alternatives have been 
considered. 

RT/ca 
Enclosure 
Cc: Client 

Sincerely, 

~L---
_,,(~oger A. Tellinghuisen roqer@demjen.com 

t/ DEMERSSEMANJENSEN 
TELLINGHUISEN & HUFFMAN, LLP 



Fountain House Relocation 
Deadwood, South Dakota 

Conceptual Layout - Option No. 1 
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Fountain House Relocation 
Deadwood, South Dakota 

33 Lincoln Street 
Site Plan Illustration - Option 1 

LEGAL DESCRIPTION: 
LOTS 6-7-8 & 9,30' X 50' 

N &NW8&9& 
VACATED ALLEY BLK 42 

ALL LOCATED IN THE CITY OF DEADWOOD 
SW)'4 SEC. 23 T5N R3E BHM AND 

NW)'4 SEC. 26 T5N R3E BHM 
LAWRENCE COUNTY, SOUTH DAKOTA 

SCALE: 1" =30' 

NOTE: DIMENSIONS ARE APPROXIMATE 



Fountain House Relocation 
Deadwood, South Dakota 

Conceptual Layout - Option No. 2 



Fountain House Relocation 
Deadwood, South Dakota 

33 Lincoln Street 
Site Plan Illustration - Option 2 

LEGAL DESCRIPTION: 
LOTS 6-7-8 & 9,30' X 50' 

N&NW8&9& 
VACATED ALLEY BLK 42 

ALL LOCATED IN THE CITY OF DEADWOOD 
SWY.i SEC. 23 T5N R3E BHM AND 

NWY.i SEC. 26 T5N R3E BHM 

SCALE: 1" =30' 

LAWRENCE COUNTY, SOUTH DAKOTA NOTE: DIMENSIONS ARE APPROXIMATE 
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: ··co~tEAl>:ER8 · 
·::< :/ .AdamsMastrisvich · 
•· : : j::)~· ".Family Foundation .. 

. i: ~n!~f_.tit}; Of eeiie ~dtirche . . . 
>/(:/:'town oteenti-a1t1ty · 
>:/(:. · Cltl Foundation ··.·.·· 
·: :<:'·. ~:citY ot oeiiciW0od1 
.: :.~OOdwood H"JStoric Preservation 

.. · ... 
. . : ~·:.:::community oiaiierCip=rii·en't 
·.-=<;'_Financial Institutions Fund 

.:;{·~~::::~=ation . 
. :/.i~;;}\~..vrence:COunty ··· 
· ... :/: .· Otyof~cf ·•· 
.. · · 

· .· •·: ·Meade County 

:: : /:;~¥i~hbOrWorlG Airierlc:ii . . 
:· -·. · · 

· :.<>;s~tith Dakota·Housing .. . 
:-: ":::J>evelopment Ailthority 

.. .. ·· :):.atyofS~fflsh 

: ... 0.:.: :'_: .CityofStiirgis : · .. ··· 
. ·· .. · .· 

; /uriit~ Wey oft he.Black Hills · 

:~:::: :/>·:~· :·ussarii< ::_ . · .. · 
.···.:··.;~;:~:·_.: ...... : .. : . .. -· ... : · .. · : · . - ~ · .. .. . 
:·::.:usDARural Development · 

· - ·~/H~~;we1is Fargdeank • ~ .· ... 
. :· ::.:· .: . · ... · 

·· =:.: .. . ; 

. .. .. ··. 

: ·: :. :}/i ~1t~rriatiVe. fuihi~[:: 
.:'/:X~J.ii1ab1e upon request. : :. 
:· :.: _:: ·.: .·· ~ .. . . . . 

:'<:; •. ::"Ar-;~·~ftiriu~iri9··.:.• :·.: 
·::>opportunity organization:· . 

. ·.::.-~_ : ::~: ·.: :: 1: .. . 
·_.:. · .. ·· .: .--··· .:· :.-:·:: ..... 

.-· ..• : .• . • ;°. : • . ~ ... . .• 
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February 5, 2014 

Kevin Kuchenbecker 

Deadwood Historic Preservation 

108 Sherman Street 

Deadwood, SD 57732 

Mr. Kuchenbecker, 

EXHIBIT 

As Executive Director of NeighborWorks Dakota Home Resources (DHR), I am 

formally accepting the responsibility of moving the Fountain House and the Shea 

house. We will do our best to preserve and protect these historic resources of 

Deadwood. It is our intent to move the Fountain House to 33 Lincoln in Deadwood. 

We are considering a couple of sites for the Shea house and it is our goal to relocate 

this house in Deadwood. NeighborWorks OHR will be utilizing our own funding 

sources for the projects. Federal funding will be not be utilized for this project. 

If you should have any questions, please contact me at (605) 578~1401. 

Thank you. 

Sincerely, 

rt!~ 
Executive Director 

~ 
'· 
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STATE OP ·SOtJTH DAKO'J,'A 

COUNTY OF LAWRENCE 

) 
) :SS 
) 

.. 
JOHN- MA.kwELi., .. LINOA. MAXWELL, . 
MARILYN :E:. CARTNER,. riII.iLIAM · R. 

. P~ON, JOAN . :. '.L; . PEARSON, · 
FAUNILLE . FIERRO; . PAMEI.J\ 
CLEvELAND I PRIL:tP SaAMA, 
W!N~FRED - ·sHAMA~ . J'UQITH ·BA.UJ;:R, . 
D0N.2UJ) OSTBY, NORA OSTBY, 
($A.RLES B • .. FERRIE;-, . . WINIFRED 
FBRRi-~1 and ~~---·AUER . 

;;..L .... 

vs. 

CITY OP DEADwOOO .. 'BOARD OF . 
ADJUSTMEN'.t'.and its.~ers 
·:BRUCE OBE'.IUiAfID.BR, _GLEN· 
S'r:RAT-:TON r -MAID:" . DUNNE• ~.JUE . 
F.AM!ER and W. B. ~~WEHR, 

·:-· 

) 
) 
) 
) . 

·F -. 
) 
) 
). 

'·) . :. 

,. ... ·.-· --; ··":'.' .···:-· · - . . 
: " { . 

' IN C!RCOIT COURT 

RIGliTli JODICI.AL c~.Rctrrr 
. . 

· ·' .· -·ci:· · .. N -- ·9 0 · ·..,4.., .. -" .-, ·- - ·; . .. . . v- o. ... -.c. ..C. .:<, ' ,.,; ' '·· 

. ~ ~ . : -·,}~· 

. . . -, ~: - ~· 

•z. :_ .... 

·-'-
··-· } ·:; -~ ~ 

) . -. ) .· . . : ··.:. ;. ::; . i~L=:· -= . ~; .:: :.~- ~ • : • ~~ t;.~=::..~: ~: 
) ~ OH 'imIT OF r -- -( ... --c'RR:Tr~ --·: ., ,. ~ . -· ;!j e. ~: 

') 
) 
) 
} 
) 
) . • -r •·• 

:Responclerits. 
·. · -- . - ) .·,,' t -. ~ ·::,: :-:. :.<·. 

. The Petitlonera :having app$aled. : t ·he decision of the City _ of 
. . .· . _·: ,:, :~_-.' ···.:.· :.·-: .. -.-~··.:_~': .• .· -. ·' . :- - ~ .... ,..:-.~ ~ ~ . - - ~ - - --- .·. :-: ·~ !. : . . :.=.J;=i:; 

Deadwood Board of Adjustment; and the Peti t'i'oners =:;;b-E:d._ng 
. l . ~ _ : . : . · • • =-::- ·;iL .-:'i 

repres~z:i.ted by Reed · c. Richards of Deadwood, ~South·: ;D~~~ ... t~~:~-:-f~t:t.:· . . - ........... .. 

. the Re.spondents being represented by Steven M. ·cI:t.~-i:steni;_en of 
• • .. . ·_,..: ...._, ~- \.14.·!::t·.::J • 

I 

Ueadw.ood, so·uth Dakota~ ~nd the Court having taken · test4-iilqny . Oll0-C:c/L.>.'.i 

I " · ! 

- - . • • • • • • •. "•!:-,C--.~~ .•• ! ··"""'!""'-: • - - ·.·. • • • •:-. -· •• -~.-·~ • • • • , _ __;__...~ ... ..,, ....... ---·--·: .. - _ ... ,... .. . : .. - - • 

the 5th day of Sep_~embexi' =1990, and · upon the testimony. heard,· ·the· · ·.·.· · 

exhibi 'ts" of the p~rties'. -·a!i:ci: the ai:;gmxienti o_f -co_unsel I the Cour .. t . . . . ·· . . . . 

having entered its foJ.J..owing F~dings af Fact and Conclusions of 

Law, ~ t i.s hereby · 
. 

ORDERED T ADJUDGED A.ND DEC.REED 

That the dec~s~on cf. the Dead:WOOd Board of Adjust.men~ denying the 
.• 

Petitioners I request for ;x;-ezoning is revers_ed, and 

rt is furthe:z: OlWERED, ADJUDGE]) ..ANO !r.ElCREE:D that the zo.ni.·rtg 

. FILED 
l.awretle6 County, South Dakota 



.... ; 
.-... . 

f • 

( 

~. ;'. .. , 
;· 

i.:·:-

. ·of · the property from ·3 510 .Mai..n Street to 

hereby ~s changed from resLdential to commercial. 

Don~ in open Court tll..is · _/!:._/ __ day of. N9veniher, 1990. 

Byt~..,.......~~~~-,,---~~­
. Deputy Clerk 

( S E A L · ) 

BY THE'COUR!!': 

/ 

. -~·, . / 
~ · ·~' - --- ~ · 

~ OllitJudge ·. 

.. ~-

F·I.LED . 
la~t.ence County, South Oaktit~ 

OCT 311990 
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;~ ''-~:;: '<;~:};1'"''tF'!!*' ''!:t~~~w'' ----~;~~$~'f'. ,,~~ · 
·: ~ ·_ .": · .. . :·.. . . ·:.:. . . .· ·.: :· -

- -- ::~.' -,-:s.TA.TE oi s-;~-·' o:AK~ - r , ' -·-
... . · . . ' . . ·.· . ·- . . 

. .. ··: 

IN. CIRCUIT COURT 
···• ·. ) !SS 

'CdPNTY OF LAwRENCE ) EIGHTH JUDICIAL CIRCUIT 

CiV-. No. 90-242 

JORN- M8iwELri ~ LINDA MAXWELL I ) 

· MARILYN E. CARTNE-Rr --wrr;L-iAH . -H. ) 
il·EAR.sqN, ·. ·JoA!t -_ ri·. PEARSON, ) 

__ F-?\l!NJ:Ll;s? . - .'.Fl:EJ¢0; .. R~LA ) 
: -GLE~l\ND:i· .. -~lµ:L~ _ . · · SHB¥Ar ) 

----··------ -:-.:.fl.I~:P ::-8:~-~ ·.: ~pp_~~ ~DER;r ) 
DONALD QSTBY, :- NORA -._. QSTBYz ) 

--'~S . B _. --:- - ~E~?r--- _ =rITlU-FRED . ) 
_- FERRIS", an~~~ ·:AuER : _·: _ -) 

- :) 
.. : _ . - ~ei;,i.tioi:lers·r - ) . · 

~;:~£%Ptl~:~:,;J~~li~{"' ";,:;~1-~~~~=~~r~:" , _c:~- ~iit''" -~~-
-. AlXfUST~. _and: -._i.:t~_,merop_ers ) 
BRl;1~- OJ?.~Ra-NQJ!;Rr _:.(;L?N--.-· -: _ . ) . 

- :S~'l'T()N, ~::-D~J '~E -) 
_:(FARR.I.Eli' )frfd:~-w. :z;:·~!.MfilWEJ;ffi.~ · - } 
. :' .. --_ - - .·_·: -_. , . . .. ,._: __ ---- . ~:\ff; ) 

-(~:J:..; __ :·-,::'7 c:: ~~~sp:o.iiC;l~ii.:ts _. _) ) 

.: ) 

'~· --""' _ The.·:- i»~t.{tion~i:S h~vihg.~:.appeal.ed the decision of the city o:f 

'._n~--~d;~~-;~ - -~:~4;:d:.--~:~·£: ~i~~-~~t~~nt; : and the .Peti tianers b~ing 
:/~P;?;-~rtt;:ed· · = ~~<~!-a_ .c ._ : ... iic~~ds o~ Dead\o/oodr South Dakot_a; and 

·-~:~~-~-~:~~~~,g~d;~t·~· ~:~-~~·~ ~ep:ce~s_ented b-y Steyen ·lL Christensen of 

.-;~~-a~;~'.~d·~ -~~tou~h :·n:~-f~~~-;,---~~: --~~e c~~ct havi°ng taken testimoriy on 
- .· . . . - . . - . - . 

. · . · .. . .. · · . .. . . .. I . . 

· the ?th d/ly;-,:~~if:~Sept~rr 19.90, and. upon the te5tinlony heard, the-
: . . .. - - .. · . . . . . ·. :. - ·. . - . . 

·_: < ;, exhl.bi.ts -o:L the ·-r)art.is·s- and the a~gument ~f c-ouns~lr the Co\irt-

-- - - _;;:~;r~-b~ -'.~~-~; .. ~-;:~-~~:>i:t-~~i~-:-f~e -~ol~o~i-ng J!indirigs of Fact and 

.::.Go~~1ti~it;;,:~_ ~-:{)~aw~-
:· . . : . ;· ; .· . : 

: __ j_. ;_ •• - ·~. ::~ - • ~-~ -- - •• 

FINDINGS OF FACT: 

1. R~~±ti~rt~;s are all · r~s~den~s and owner~ of real 

-prop~:z:ty· -~"?~ated :q_e_tween· 3·9 o Main str-eet to - -~6IL}t"lJ~t-~ 

· D~ad~'?_0d~ _Soµ~~ D_a~9~a ~ ~~ce"c:ounry, -Soinh- bakci!~ 

~- -· - . -: : .. : :.: . ~- <:=-"; ! . ),~ 1 f~OV 1 1990 
•. -: .• . ••• · . . ·- . ·-:- : . .I : · .... . ·. 



•• !· : - ·' .!.i." ... • ~:·:····:·~(:; ·}-~-~~: .. : ··· ·· ~ =-··:..: ... :, ' · .:-_:._ • •• 
.. . ·.· -· : ·-.· 

:... - :.!.' 

· 2. P~t~tioners ap~e~r~d before the Deadwood Board of 

Adjustment on the 2nd day of .Hay, .. 1990 and requested that the 

abov~-described property be rezoned from residential to 

commercial which request· was denied. 

- 3· . Petitioners then petitioned the circuit court £0.r a 

Writ[ of : Certiorari, which Writ was issued on the 31st day of Mayr ::..-·- - :. ; . ..... . ..... - -· . - . . 

i9901· w~th a hearing set for September 5, 1990. 

4-. _On September -5, 1990, the Cou.rt · heard testimony from 

':_;-,:;~"'-'->J"':'·-.--;iep_'.f.'es _en:ta ti ve - ro.~lilbe-rs :of~P·eti ti@ne:rs:::"'crnd ··-Respondents -~and .. _ . .. ... . . . 
C.71 ~.M!?B .J;?.l !)7: :.is _ FF f. 0 5_ S72- ::- ~:::?. - . - c:;:;-:;--::r.r;: '"':' (" 'F_"'i~ -

- · - ,_. ·_ · _-j;~cei.ve_d into- evidenc~.e certain -e -xhibits offered by the parties. 

s~ The evidence shows that a portiort of the above-described 

real p~operty from 350 Main to 296 Main was at one time zoned 

co:m.ml?=rc .i:.a:L :land , th-at;· -:t:he ::balance of pr·o p .erty was. z orre:a 

_?X'..ejsldenti:al. :-

.:,:·,:-- ~ _' ;_~-6 -.'"_. 0
· ~-A ·i:i-ew zorii:ng map was adopted in 19 B 9 by the Ci t.y of 

-:O:_eadw~o:q,;: _ No one _i _nvolved .-in the adoption of the new zoning map 

was aw.are·:- of. the :fact that. the property froiu 350 . Hain to 296: Main 

''.was·; then'. zoned .. coll!inercial •-

, - · 7, ~ - . · The -Deadwood plahning and · zoning admin.istrator testified 

that -~-f the ·ex,ts ting -coinrnerclal zoning from 3 5 0 _Ma.in to 2 9 6 Main 

·.2h~d .• be.en : :known at the -.time that the new zoning map was being 
- ' - /" 

,. · ::co~side~ed,,:: th.at : zanl.ri.g classification would have been maintained 

in the new zon.Dlg map. 

8 . ~ The petitioners testified and pre_sented evi.dence that 

-~~e property involved in the petition was deteriorating as a 

-·p1a·G~ ~fq·:r; :people to live and raise their famili.es because of the 

n _oise r the ir1f--fr¥~ W<e r 

Ji.-! L .b LJ 
Lawrgn~ Co1.mty, South Dafofa 

t _he 



-----~~~~~...--.:::~. ·---- ....... -.. : . 
. ! /'~ :·· ..... 

. increased danger to ch.ild.ren from the street / the increased 

danger to drivers .. in attempting to get in and out of their 

drivew~ys 1 the increased touriat · and commercial parking in their 

area and the drop in residential value of their real estate . . ' 

9. The petitioners testified and presented evidence that 

the ~roperty involved is much more suited for cOllllllercial use, has 
. . . .. 
. greater value as colltllierciai propertyr has a dominant and growin~ 

use as cornmerclal property and. as .a commercial strip located at 

one of the major highway entrances to the City .of Deadwood. 
~ ... - . . ...... _ ... ,·.----~- ..... . . . . ··- -. .. · ,,.. · ~ - .· .:-_._ .. · .. :. . ·-- -- =·· · ·. - ~ o........:.i. .• .• ; . -~ . • ••• 

_.0712.4d'.~~- ·F.P.r.J4li ~ ~7 ~Ir!? e~ t~· :P. .. i:?;-nner an9:,:,.q;:1e: g-i:t:Y commis s loner testified ,,. · 1~ ()(14, 

that .the area ~as basically a growing connnercial area and tha~ 

the area should· be changed from residential to commercial. 

;:·:-:-o.c:,:::> d;lc.· . ;~ Two: :c±:ty..'.:conlln.issi:oners voted to change zoning and ·one 

;_'co~i·ss:tone·r :and· .the. ·_,mayor voted not tc;:i change the zoning: 

•:'~.::-.: : • . ::::l.'.?,;' : The fua.yor .:Was :. against the change il'!- zoning since :·i.t 

:wa.uld s 'et:7a. prec:edent .for Charles Street which is currently zoned 

res~d~ntial; : that there wasn't adequate replacement housing .in 

.. Dea:dwogd; ·that there:' was. other commercial property of the same 

-;si.ze and- t'ype :that · could.·· be utilized in Deadwood. 

14.. The .'Peti._tioners. ·pr~sented evidence that the change of 

·:zoning ·:.on, lo".Ter: Ma:iri. W<;mld not be a precec:tent for Charles Street; 

·/_.·that ·=.there was· b~her· housing available; that there a.re a number 
·;of· .. J:"esid~ntial:: develol?ments in the plarming st.a(Jes; that there is 

.no other ·similar co~~rcial areas that could be developed in 

De.ad?o,od and th_a~· the .availability of other commercial areas .is 

net " a . prope~ Gonsideratiop in dGtermining whether or not to 

change. 1'.;0ni.ng. F 1 L E D 
.lqwretice Coun.>y, Scuth Dakota: 

. ; 
!. .. • . ....... . 

.. \ - ... ,,.} 

:,'--\, ': 

NOV l 1990 

-· : 



-··· -.·-·.·:-:~~:.:-

,:·.. . .... ~ :: . . 

. 15. The City .adopted a Comprehensive Plan ln 1971 which . . ' 

co.lled for and pi~ned.upon further commercial development in the 

area proposed by petitioners for a change of zoning. 

16 • The Coiup.rehens i ve P 1 an is a legal document. unde:r::whlch 

the planning and .zoning fot the City and with which the City is 

:_-c~ ·c?mply in aJ.i zoning decisions. 

17 . The petition for change 0£ zoning ia in compliance with 

th$ Comp~ehensive Plan oi . the C:i..ty·r that the current zoning 

of the area as resideritlal ~s no~ ~n co~pliarice with the 
.:-,..·· .. .. _ . :. =.-- ~.i- -.:..~-:: • ..:.. __ • ____ .;,:....· . . • ~-- - _ ....... . -·-- . • . .:· . . - ...... -· .. . 

._ ... •• : • • • _ . _ .. --· .. :..1-: • • · .~- . - ~_.-~·; .. __ .:,-..· . .... ·•-:-:"· : •• · : = -- -~.,;_ .. ; ;_ -~ ~ .. ,.-.:..·~ .. -... ·.~:., . . .. : 
7hfiP.@orin?;;;7~:p.:;s m . i:R:i.~gfp~ ~.the. C;L tycol;;·Deadwood, - ~ .- . . ~ .. ·· ---... ·.- . . . -·--. :: .. . . . .. ... --·-· .... _ ... . 

·upo~ th~ foregoing F1ndings of Fact, the Court makes the 
' 

follo~+--ugi 

- ..... • 
· ' 

-CONCLUSIONS OF LAW: 
;;~ :::2._;h .. ~ ·:~ :.::.;.::· . :_ ·: -~ : - -

·l. Th.e Cour,t has jurisdiction of this matter pursuant to 
.~ . 

The action of the IYeadwood Board of Adjustrn~nt denying . . 

':t~~e ···p~t.'i-t_{o~: .. f.or cha'nge . of zoning ia ~ot supported 
.. ~. ::~ - ... :: -: ." - . : ... ~ :- · · .-· .:. f • •• • • •• 

by any 

substanti.al ·or compet~nt evidence a.nd is unreasonable. 
·~. :; i 
3 ·. The decision of the Deadwood Bo~rd of Adjustment, be~ng 

:; .. -. . -. - -· .. . -. 
·.~:-1-~~ppor·~ed by substantia1 ?r competent evidence is arbitracy, 
·.:.::.:· ::. - .";} :.-_:. :_- ..... .. : .• .. -· · 

cap~i~ious ~d contr~ to the Comprehensive Plan adopted by the 

· --- ~-~ 

@00 5 

: (:-~i~:;:~ ;- ~..: ~_~r\:: ~~.: : . :·:~. ~:f ;_.:.. . - ~ .. ,_ ·-:::- · ... 
· .. . ·c ·ify fr.I.· 1.97L 

·.: -· -~;:.; :~-- -~·-.": · ~:~ :i."._ .. . :, __ _ :_ ___ : : ~:-~ 

4. .The p:etitioners have shown the action a£ the Deadwood 
. -~ . . 

... . --·· - . 

Board of Adjus·tment to be arbitrary and · cc;tprici.ous and without 

bas.ts in law or fact by alear and conv,i_ncing ev.idence. 

7.5>. :The :dec.i5iQx:i ... of th~ deadwood Board of .Adjustment denying 

rezoni.ng is t.here£o~·I TiniJJ · 
Lawr~n~ ~gYnfy, Sou~h CD~o.fet 

. ..: ·-- . ·-· ..... 11990 
.... ... . . . . : .. ,,.. -. : 
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. -·-· - . . ---~~-~~.:~-~~_:_: . .::h;;i~t-2 -.: 

ti;k::f!{::::.~;~~?;:/J~~~j.~:~>:· -~:·: ; .. ::-~~: ~f i~.~-~ ,.~ .. ~~. ~-.· .. .. ,- · - ·-·~7-~~7;~~-?:=:~:' ,,. -.-··· 
·. ·.: .. · .. . -

. H.axwell~- --et. al. v . city .. of ~ Bofild of . .Adjustment,. et. al 
_F-lndi::1gs 6£ ·:E'act: and . Co:o.CJ.U:SionB of Law 

LET -JUDGMENT BE ENTERED ACCORDINGLY 

Done in open Court thia 

... . .. ---:;:."~ ... -.... ... __ .-:_-~-<:.··.:.· - •. ..;: ... :.......::i.;•;,":..·- ....:~ · .• 

' 2UB.S ··.FPi: ~7 ~ ~:g_. FAX· ~-.t_ t' · :5!g .. i?.::..~- · 
. '· .. · · : .... 

By·: . . '-~" ·-· .. -~- -,~.- ·,:. ~·'. ;,_ :-. '.-~ ; 
Deputy .Clerk 

( S E_ A. L )· 

.. ;. . 

.· ... - .· ..... ·. 

.- . ·-;. 

< . 
~l1-_:_:..::· ·;.- . . . ' .. =-:.:·: 

... ... - --- -· 
: .. · 

·.. j._: . : .. ) 

I sf . . day of Novemberr 1990. 
I 

BY THE COURT: 

:·. ·;!.&._~ .• 

. .FIL -ED 
Cawrence County, South Dako.t:i: 

NOV 11990 
-':"!.· .• •,..\ 
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Case No. 14004 
Address: 15 Denver 

Staff Report 

Date: February 6, 2014 

The applicant has submitted an application for Project Approval for exterior work at 15 Denver a 
contributing structure located in the City Creek Planning Unit in the City of Deadwood. 

Applicant: 
Owner: 
Constructed: 

David Folger & Erin Little 
Same 
ca. 1895 

CRITERIA FOR THE ISSUANCE OF A PROJECT APPROVAL 

The Historic Preservation Commission shall use the following criteria in granting or denying the 
Project Approval: 

General Factors: 

1. Historic significance of the resource: This building is a contributing resource in the Deadwood 
National Historic Landmark District. It is significant for its historic association with the founding and 
initial period of growth of the town of Deadwood. Spurred by the tremendous mining boom of 1876, 
Deadwood grew quickly and became the first major urban center of western South Dakota. This 
house displays the architectural characteristics common to working-class housing in pre-World War I 
Deadwood . These small, vernacular cottages, typically of foursquare or T-gable plan, occasionally 
featured limited Queen Anne detailing. A number of these houses survive today, scattered 
throughout Deadwood's neighborhoods. 

2. Architectural design of the resource and proposed alterations: The applicant requests permission 
to do structural repair as housing is sinking due to water and drainage damage. The work consists 
of replacing cement for proper drainage, rebuilding walls and replacing porch and deck to match . A 
Special Needs -Siding Program application has also been submitted. 

Attachments: Yes 

Plans: No 

Photos: Yes 

Staff Opinion: The applicant and their contractor are working closely with this office. As proposed the 
work and changes do not encroach upon, damage or destroy a historic resource or have an adverse 
effect on the character of the building or the historic character of the State and National Register 
Historic Districts or the Deadwood National Historic Landmark District. 

Furthermore, staff recommends acceptance into the Special Needs Windows program and the Special 
Needs Siding program. 



Motions available for commission action: 

If you, as a commissioner, have determined the Project DOES NOT Encroach Upon, Damage or Destroy 
a historic property then: 

Based upon all the evidence presented, I find that this project DOES NOT encroach upon, 
damage, or destroy any historic property included in the national register of historic places or 
the state register of historic places, and therefore move to grant a project approval. 

If you, as a commissioner, have determined the Project will Encroach Upon, Damage or Destroy a 
historic property then: 

First Motion: 

Based upon all the evidence presented, I move to make a finding that this project DOES 
encroach upon, damage, or destroy any historic property included in the national register of 
historic places or the state register of historic places. [If this, move on to 2nd Motion and 
choose an option.] 

Second Motion: 

OR 

OR 

Option 1: Based upon the guidance in the U.S. Department of the Interior standards for historic 
preservation projects in 36 C.F.R. 67, I find that the project is NOT ADVERSE to Deadwood and 
move to APPROVE the project as presented. 

Option 2: Based upon the guidance in the U.S. Department ofthe Interior standards for historic 
preservation projects in 36 C.F.R. 67, I find that the project is ADVERSE to Deadwood and move 
to DENY the project as presented . 

Option 3: Based upon the guidance in the U.S. Department of the Interior standards for historic 
preservation projects in 36 C.F.R. 67, I find that the project is ADVERSE to Deadwood, but the 
applicant has explored ALL REASONABLE AND PRUDENT ALTERNATIVES, and so I move to 
APPROVE the project as presented. 



<.'I"! ltT 1>r 
PLA:\NING. ZO:\l:"G ..\:"D 

I llSTORIC PRESER\'..\ TIO'.\ 

J ;..:h,.·ph11Jh." (fl0~ I 3-:- ~ -~o:-.,~ 

I - a ~ i<"•O" 1 5~s-~os . 1 

City of Deadwood Application for 
"¢'. Project Approval or 

D Certificate of Appropriateness 

DEADWOOD CITY HALL 
l<C. Slh .. ·mian S1t1.:1.: t 

The D<:'H clwoorl His roric PrPH'ITation Commission rPvipw,:: all application;; . Appro\-al is issuPd for 
proposed work that is in keeping with City of Deadwood Ordinances & G u idelines. South Dakota 
Stale .-\clministralive Rule;; a nd the Seeretar>· of the Interior·;; Standards for Rehabilitation. 

This application mu st hP t>·p1>d or prinrt'd in ink <111d :::ubmitted to: 
Cit>· of DParlwoorl 

Deadwood Hi:::toric Pre;;ervation 
108 S h e rman St rPPI 

Deadwood. SD 57/:3~ 

FOR 1.\ FOR:\L-\ TIO.\ REGARDl.\C; THIS FORI\L CALL G0:)-5 / 8-:208:2 

PROPERTY INFORMA.TION 

Hisroric :\anw or PropPrtY (if known) : 

APPLICANT INFORMATION 
.\pplic: JJ\I j,.: J\\' ll<"r 0 n1n1r:11·1or 0 ;ird1 i11 ·1·1 01"111i,.:td1:1111 0 "lh• ·r 

<h\·1wr",.:1\:1nw D:::>vid Eol3 ev: /ff111l4 :u_ I 
.\ddn·,.,.:: .~~ Lf_d...--1...Ji_$~ i:>_c.._---. _ I 
1·il\·:t:1ut111r..g)m &h1.,: P!_ t.ip:q:t(!L/J./l I 
T1·l1 · ph·~·i4 ) 330 . 'J.;Jhl/i::i:-:. : ____ _ 
E-111a il: . bd..b ~_c_@ _ '.:lll-~L. :_ 

<" in ·: ______ ;--; 1;1 11 ·: __ Zip: 

E-111 ;1il: ------ -- ----------- -··· 

l
,\ g1·111 ·,. \;11111·: -- ···--·----·------·- -· ---- --· ·--

:\ddn·,. ,-: 
! 

i c·i1\·· ~t.111· . __ Zip: __ _ 

1·1>1·,·pl=--·-·. ____ F:i:-:.: ·-------

1 l.-m.111. 

TYPE OF IMPROVEMENT 
D Alt Prntion <change to PX tPrior) 
D .\'. ew Construction D :\ew B uilding D Addition D • ..\.<:cessury Structure:> 
D Gt:>neral :\Iaintt:>na11l"e D Re-Hoofing D \Vuoll Repair D Exterior Pain t.ing 

~iding 
D .-\wning 

Other ____ ___ _ 

~.Fencing n S (V/..D'i a,{ D Sign 

Estimated Cost of Work : S LfQ . D-UO 

I 'u.~,· I oj' .~ . \do11··, ,f -l u 11· · I 1. :.!ili11i· 

I 



I •ITllT 11(" 
PL.-\\Nl'iG. ZO\l\G A:\D 

HISTORIC PRESER\.ATIO'i 

DEADWOOD 
DL\ 0\\ 000 CITY I L\l.L 

l 11~ Sh1..·n1wn S11-..:1 . .'I 
I \.."h..·pht l l h.'. ({l0:\) )~:-\<!MJll 

I \.·kplhlfh,; (f1U~) :''X-20!-:,:! 
I a '\ 1r1U~ i 3:-s-~IJ~-1 

ACTIVITY: (('lll·Th :\:-; .\l 1 l 1 LI L \Hl.l·:1 

l'r11j t-•1·1 S1;1r1 ll<1 lt>: 
ff I 1 I 

1 
_ · I • 

~- ' J Ii 1:1 l 1 n1i1-•1·1 ( '11mp lH i1111 ll;1l1• (;1111icip;!11•cl) : .. 3}?_oinL 
I 

D ALTERATION D Fn111t 0 Sicl"i") 01(1';1!' 

D ADDITIOK D Fn1111 0Sid4'! "') Dlt1 ·;1r 

D NEW CONSTRUCTION 0 j{,.,...jcipJlli ;Ji D t l1 lwr -----·-·---- --·-·- -- - . 

D HOOF 0'.\ .. 11· 0 H1·-n1uli11g 

D l·
0

1'!11ll 0 Sid1 ·!,... l D l(1 •;1r 

D GARAGE D 1\1·\\· 0 lt"11:d1ili1:11i11n 

D , .. 1'11111 0 Sid1 ·t,...J D l-l1· ;11 · 

~ FENC~ATE 0 1'«\\" 0 H1·pl:w1·m 1·111 

tV-V'i \ oV! · 0 l; n•lll D Sid1·1,...1 D l·t1·:1 I" 

i\h 11 ·r i;tl ·- -- -· -- __ S1~· l1 ·/ 1 ~ · 1,.· _______ l>i1111 ·1bi11n,. - -·- - ·---- -- -- -· -

D V\'1;.iDOWS 0 STORM WINDOWS DDOORS D STORM DOORS 

D l{, · ~{t\1";1 1 j, Ill D l{ .. pl;u-1·111 .. 111 D '\1 ·\\· 

D Fn 1111 0 Sid1 ·1,...1 D lt1 ·;1 r 

:vLii .. 1·i;tl S1d1 ·1ty p1 · 

I D 
SlGN/AW.NING 0 i\1•\\" 0 H1 ·:..: l11r ;1 1io11 0 ""'""'"1 •1111 ·111 ·-
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tillKl t >I 
PL\:\Nl'.\G. ZO:\l:\G .-\'.\D 

MISTORIC PRESER\XflO:\ 

DEAD"WOC)D 
DEADWOOD CITY H.-\LL 

Tdr.:phn111.· \ f,u5, 5 '~ -211 s.: 

Ltx 1C0t1 :-'1 57s-211s.1 

SIGNATURES 
I HEREBY CERTIFY that I und e rstand thi ::: application \Yil! not be aceepted and proces sed until all 
tht> r 0que;:t 0cl infornrntion ha:=; bre>n :=:uppliNl. I r Pa !izC' that drawings and nwas urenwnts mu;;t hr 
c•xa1' t and if Prrm·:=; r r-sult in a violation of the Commission ".~ npprovnl. rh c:> n nppropriatC' rhangPs will 
have to be made. I also unders tand this application ma_v require a s ite visit I additional research b~.­

>;taff and a PUBLIC HEARING b\· the DEADWOOD HISTORIC PRESERVATIO>J COMMISSION. 

1 undPrstnnd that this npplication is for n l'c,rtificate 0L.\.ppropri3 t e nes::: o r Proj ect Approva l on! ~· 

and I hat a building· pe rmit i::: require d for <111\" u:::es a:::o;oe i<it e d with thi ::; loca tion prior to an.\· 
construction>;. a lteration s. ete .. -\ll s tat e m ent,; are tru e to thf:' bes t of m~· knowledge and be lief. 

l understand tha t approva l is io;sued for proposr d work that is in kPeping with Cit~· of D E:.·a tlwood 
Ordinance:;. South Dakota St a te Admini o; trntive Rul l:'::; and the Secretan· of the lnterior· s Stancle1nb 
for Rf:'h<c1hilitation and c-opie;: a rp a\·ailable for 111\" r 0Y iew. 

Sii ::\.\Tl:17f.: /.{FI l\\":\l-:1:1:-'1 
:-~--· d 

-~ !; / . .. -~ 
i /l L · (, . -

I l.\'11·: 

( / 'j ; / ' 
. i /·-., I I' 

( c. .... i '-f 

ll.\TI·: , 

ll .-\TE 

APPLICATION DEADLINE 

ll \Tl·: 

ll .\TI·: 

ll.\TE 

This form and ;1 ll o; upport ing: documen t ~1 tion MUST arrive Ji y 5:00 p.m. on the i -• ur 3,·d Wed nesda_\' 
ol" e\·e r~· month to be con s idered at the nex t Hi;;t mic Preservation Commissio n fvleet ing . Tlw meeting 
:-<r h edule and filing cl eadlin p;: n r P on fill'- "·irh th t- Hi stori c Pre:oen·arion Office> ;111d the Cit~· C'lerk . 
. -\ny informar.ion not provide d to sta ff in ad Yance of rlw meeting wili not lw eon;;idPred b>· tlw 
Commi;;::; ion during the ir de liberation. Please c:all if ~· ou ha\·e any que:;tiuns and ::; taff will as:-;ist you. 

Please use tl1e <'nclos <>d critPria chPcklist as a guiclP to complPting the application. 
lnco mplC't C' applieations ca nnot bP revie\Yed and \Yill hp rPturne d to you for m <:ll"P information . 
• .\.11 s ubmitt ed materiab will be retained by the Hi:::toric Preservation Offie<:>. Do not submit ~·our onl.'" 
copy of an\· piece of do cumentation. 

The CitY of Deadwood Historic Preservation Offire h as num erous re:::ourc-es aYnilnhlP for >·otu­
assistance upon request. 

I '11.~1 · . ., o/ :; 



•JI I Ill •II 
PL\.\Nl\G. ZO'il\G .-\\D 

HISTORIC PRESERY.-\TIO\ 

h:h:phtnh: H·O~t ~"7s.2os2 
I :I\ I(,(}.:;) ~~S-.21lS...f 

DE:~h\DWO() D 

FOR OFFICE USE ONLY: 

DEADWOOD CITY fl.-\LL 
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~ Pro.i1·1 ·1 :\ppr11\·; tl 
D ;;ign ,\ppli1 ·a1 i"n 

Property Designation: 
< 
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0 ll . 1-:iiz:dtt •i h Tnw11 

Appli1·at.ion eompl<>t.e 

D 
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Special Needs - Siding Removal - Application/Policy Guidelines 

The Deadwood Historic Preservation Commission reviews all applications. 
Please read the attached Policy Guidelines and provide the requested information below. 

1. Address of Property: 

ii:) ~1!1 V61/ _A-rt 

3. Organization name and mailing address: 
(If d{fferent from applicant) 

Telephone: ( __ __, _________ _ 

E-mail ---------------
Type of Entity (Please check one of the following): 

2. Applicant's name & mailing address: 

&n\0 L1+l--Lt ~ D01,VJd EOltjPr 
~~ Lus~ 1)y. 

[-drA rn :b oo±m fucu:h t M 0;).-et# 
u 

Telephone: C-7 JL/ ) 83 & - d-d-lt_ l./ 

E-mail kJ b ;).h h C,@g mat/_/)_ ,_ &Yvj 

Government ---- Non-profit Corporation ___ _ Profit Corporation ___ _ 

4. Description of Proposed Work: 
Please describe, in detail, the work to be funded by the Revolving Loan Fund Program, including a detailed description of the 
facility, project, its location, existing conditions, a description of how the work will benefit the City of Deadwood and its 
historic qualities, and the reasons why fimdingfor the work is required. Use additional sheets if necessmy. 

16: twv11vv-L Av-J. > T2wlwvvd) 3D 5773;>_. Ruys±evec< hla~cd 
\J1 mnt . f;w_4;/fCLtJiu()(' . <f:,7 dJ b'I~ fv /,u_ vZmVJU of 0.4/'VJ.l t00ltit to/ ~V v < 

qo1 fu+Yit kfil,,1-1Yl9--11 a/YVJl kaot t?>~ tAJalls. 
0 

1 



Special Needs - Siding Removal - Application/Policy Guidelines 

I acknowledge that I have read the policy guidelines for the loan or grant included with and for this application and agree to all of the 
terms and conditions contained in the policy guidelines. I agree that any contractors which l hire for this project will hold contactors 
licenses for the City of Deadwood and will require that they also agree to and abide by the terms and conditions of the policy 
guidelines. 

I certify that all information contained in this application and all information furnished in support of this application is given for the 
purpose of obtaining financial assistance in the form of a grant or a loan and is true and complete to the best of my knowledge and 
belief. 

I acknowledge that the Deadwood Historic Preservation Commission is merely granting or loaning funds in connection with the work 
or project, and that neither the Historic Preservation Commission nor the City of Deadwood is or will be responsible for satisfactory 
perfonnance of the work or payment for the same beyond the grant or loan approval by the Historic Preservation Commission. I 
acknowledge that I am solely responsible for selecting any contractors hired in connection with the project and in requiring 
satisfactory performance by such contractor. I agree to· indemnify and hold harmless the Deadwood Historic Preservation 
Commission and the City of Deadwood against losses, costs, damages, expenses and liabilities of any nature directly or indirectly 
resulting from or arising out of or relating to the Deadwood Historic Preservation Commission's acceptance, consideration, approval, 
or disapproval of this application and the issuance or non-issuance or a grant or loan. 

In Witness whereof, the f11 VV\J!A bYJ V) ldf{/ , being duly authorized, has caused 

this document to be executed in its nam~ on this l{~ day of '?Jt! ,vJA J ~~ , 20/ l/ 
~16 u 0 Signature: 

Signature: __ ~~"~-=---~~1~~~· ______ •· _ 

2 


